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Abstract

The relationships between software producing companies, their customers and other parties involved
have growing importance in the turbulent and fast developing business environment of today. The
software industry itself is characterized by the Commercial-Off-The-Shelf (COTS), tailored, and
Modified-Off-The-Shelf (MOTS) businesses modes. In this versatile context of cooperation,
financing and acquisitions demand exact details of the ownership of the products, i.e. the Intellectual
Property Rights of these products and services. Legal forms and contracting procedures are emerging
as the critical issues for the development of the information technology industry.

This study addresses the problem of how software contracting has been approached and what
concepts and models have been presented to understand it. Further, the question of the role of inter-
organisational relationships (business-to-business) and intra-organisational process evolution in
software contracting is discussed. The domains of interest and of relevance in this research are
software development process, business process, legal process, and the contracting process itself, and
the evolving interaction between these processes. The focus of this study is especially on contracting
and on analysing the process of contracting, i.e. the dynamics, dependencies and elements of process
related issues. 

The empirical part of the study was completed by analysing twelve software producing companies
- eight were Finnish firms established in Silicon Valley (USA) and the rest were local Finnish firms
with international operations. Based on the empirical findings, a software-contracting model was
elaborated to describe how the contracting processes form and evolve in the context of software
business. The model gives more understanding of the evolving contract processes and relationships.
Further, the research produced concepts of how to manage contracting processes in the software
business.

Contributions of this study are, first, the well-defined model for contracting process in a software
developing company. The elaborated model gives new insight into the elements, interrelationships
and governance structures included in the contracting process and the relationship development
between cooperating companies. Software companies can compare their contractual situation with
the model. This enables them to develop their own processes further to respond to the present-day
requirements. Secondly, the study specifies and introduces three different generic contracting
networks for COTS, tailored, and MOTS business modes of software developing companies. It was
established that these three business modes have similarities as well as differences in the application
of software contracting processes. The COTS business relied firmly on multiform licensing practices,
whereas the tailored business saw the framework contract as the main contractual tool and
interestingly the MOTS business employed combinations of these two previous forms, i.e. both
licensing and framework contracts.

This study evoked some interesting future research prospects. In order to create a more accurate
overall view of the whole contracting process the research should be continued and take the interplay
of both customer and supplier under closer scrutiny. Another important issue would be to examine
the contracts used in these different business modes from a strict legal viewpoint and the possible
transformation of the predominant legal practices.

Keywords: software business, software contracting, contract, business process, relation-
ship, governance, process research, life cycle, COTS, tailored, MOTS, IPR
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mind be filled with thoughts and ideas until you…), thus my tabula rasa of language of



research started gradually to fill up under his guidance. Also the discussions with them,
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settings, were inspiring.

I wish to express my gratitude to all the interviewees at the different companies in
Finland and in the USA for participating in this research project and sharing their
experiences and ideas with other companies and their management. Without them this
effort could not have been done. Minna Lappi successfully organized and carried out the
interviews in the USA and we had inspiring discussions both during the early stages
concerning the data analysis and as she subsequently prepared her own master’s thesis.

I thank all my research colleagues in MONICA-project, the representatives of TEKES
and several Finnish companies who funded the project. Project Manager Pasi Kuvaja has
been supportive in establishing a fine research environment where it was easy and
interesting to work. I thank Ari Vaulo for establishing and maintaining a well functioning
IT-infrastructure for me and for his constant support. I express my best regards to Juha
Juntunen and Pekka Salonpää for their help to find many relevant legal sources. I am also
deeply indebted to the librarians at the main library of our university and especially to the
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even with the wrong search words they were able to put me on the right track. Our
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Blues all in my bloodstream;
Blues down in my home;
Blues down in my soul;
I got blues all... in my bones. From 'Sit and Cry' by Buddy Guy.
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1 Introduction

The software business has the potential to grow to one of the most important industries
also in Finland. This requires though new successful start-ups to emerge into the markets
and that the business does not run into barriers of employment, funding, global market-
ing or legal problems (Autere, Lamberg et al. 1999, 13). 

In the Internet era companies must use more flexible and cooperative methods and
development techniques to introduce new products faster than the traditional companies
(Cusumano & Yoffie 1999). The life cycle to innovate and develop new software shortens
even more with the nascent mobile Internet. In this environment the service providers and
software developers compete fiercely with new and creative solutions that continuously
turn up in the markets and vanish almost as fast as they have emerged if the markets are
not favourable for the new product or service. The study of the National Technology
Agency in Finland (Tekes) shows important reasons for cooperation and networking
between companies as having the potential to facilitate entry into new markets. This is
achieved through joint commercialisation and development projects for better features of
products and services and further to be able to concentrate on developing the company's
core competencies (Itkonen, Pohjonen et al. 2000).

The cited report emphasises the need for Finnish software companies to move into the
international software product industry that ultimately is the most interesting and
economically lucrative business branch in this field. In a favourable environment the
Finnish software industry could make significant progress in economic terms if only
small progress on a global scale. However, to achieve this improvement path it demands
that all the elements in the business context must be sharpened in consonance with each
other. One of these elements is without question the ability and knowledge to protect the
software company's proprietary rights in all situations. The business needs more experts
that administer not only the software technology and development processes, but also the
other levels of business development. The weakness of contracting is expressed explicitly
among the marketing, sales and delivery issues. In this the Intellectual Property Rights
(IPR) with all its elements are emerging as one of the most critical issues for whole
information technology industry.

Cooperation, financing and acquisitions demand for exact knowledge of the ownership
of the products, i.e. the rights to these products and services. These are the capital of the
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software company in its most transparent form. For example, in a still immature
component technology market the contracting aspects are also new and undefined
(Niemelä, Kuikka et al. 2000). However, the major juridical problems of the component
business give insight to the variety of different issues that the software company must
take into consideration when forming its business strategy. The IPR concepts include
patent, copyright and trade secret issues. These will, in the future, have a more important
role as the IPR are forming longer chains and networks of contracts in which every
participant will get its small but justified share of the whole profit.

Especially when companies enter international markets the main cooperative forms for
technology companies are: reseller or agent, affiliate, selling of license, own marketing
company, joint venture or franchising as indicated in the report by (Itkonen, Pohjonen et
al. 2000). Also the need for external expertise in international technology transfer projects
indicated a need for expertise in contract negotiations, the IPR issues are also issues of
interest (ibid). The companies questioned found that skilful professionals for these
matters were hard to find. Software contracting forms an important subject that the
software company must govern in order to succeed in international competition. The
business environment is in constant change as the companies form and reform alliances
with other companies and the fast development of the technology puts more pressure on
company management. 

A study of the experience of and future needs related to international technology
transfer in SMEs gave insight into the technology companies needs. The most important
goals are entering new markets, commercialisation or developing of the product or
service and concentrating on the company's core competence (ibid). The main obstacles
hindering this international technology cooperation from developing among the
companies are the lack of financial resources, technology strategy, plans for
internationalisation, time and competent expertise, and finally the difficulty of making
agreements (ibid). Further the companies regarded the lack of legal experts in technology
transfer operations a serious problem and they acknowledged that the companies were not
putting more effort into the contracting and they also understood that this may be a
problem in the near future as the important role of the IPR has grown considerably during
the last years.

This study focuses on the software company’s contracting process and how the
company uses it to control and coordinate its software producing processes and business
relationships. Is the contracting process defined? In other words, is its existence
understood, does it have an explicit owner and is it developing? How it is managed and
what is its scope? These questions are among those that are treated in this thesis. The four
domains of interest and of relevance in this research are software development process
(computer science), business process (economics), juridical process (science of law) and
contracting process (software contract). The focal software contracting process embeds
three disciplines. This may bring about difficulties, as these must be mastered at least to
some extent that is relevant to conduct the research process successfully. Also
organizational aspects could have been included, but that would have complicated the
issue even more. Already back in the 1960s Macaulay (1963, 66) advocated the view that
“Contract, then, often plays an important role in business, but other factors are
significant. To understand the functions of contract the whole system of conducting
exchanges must be explored fully”.
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1.1 Research problem

The software producing companies try all the time to keep pace with the constantly
changing turbulent and fast developing environment. However, at the same time the com-
panies would like to standardize their operations and processes to be in a better position
to answer to the rapid emerging market’s demands. This is an ambivalent situation, as the
company should be flexible and receptive to new ideas and technological developments
and on the other hand to be able to stabilize, i.e. trying to clarify and plan carefully and
explicitly its business processes. It is analogous to innovation activities as Tidd et al.
(2001, 15) notes “Firms need to learn to manage both the steady state ‘doing what we
already do better [than others]’ kind of innovation and the radical new generations”.

The software company can be seen as a nexus of contracts, or in fact the company
itself is defined and distinguished from its environment as an individual entity by the
contracts that are made in its name. Though the economists do not have a consensus on
how to define the firm. As Hodgson (1998) argues the theoretical analyses used make
good use of one of two perspectives: the contractual, i.e. emphasizing the making and
monitoring transactions or the competence, i.e. individual or team skills and tacit
knowledge. All the different contractarian theories share the informational and other
difficulties in formulating and monitoring the contracts as the crucial explanatory
elements (ibid). For the purposes of this study the contractual viewpoint is a self-evident
choice, as the study is about contracting as an instrument of software development and
relationship governance.

The domain and focus of this study is especially on contracting. This study analyses
the process of contracting, i.e. the dynamics, dependencies and elements of process
related issues. The empirical part of the study was completed using interviews and
documents to observe the contracting process unfolding in software developing
companies. This study does not profoundly treat the actual contracts and scrutinize their
phrasings – from a legal point of view – as the aim of the research is to thoroughly solve
the contracting process itself and its functioning from the software company’s
perspective.

Hodgson (ibid) further rightly argues in favour of non-contractual elements – such as
trust and moral norms – that function. Also Halinen (1994) emphasizes the importance
and essential role of unwritten rules and customs in business relationships compared to
written and formal contracts, but still the business life would not prosper without any
formal agreements. Macneil (1978, 865) defines the firm to be “in significant ways,
nothing more than a very complex bundle of contractual relations”. Klein et al. (1978,
326) also considers the firm as a particular set of interrelated contracts and suggest that
these may be used to examine the economic rationale of different kinds of contractual
relationships. They present the fundamental economic question for the contractual study:
"What kinds of contracts are used for what kinds of activities and why?”. 
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This research is on Contracting in software business; based on an analysis of evolving
contract processes and relationships. The research was carried out to answer the
following questions:
Q1. How has been approached software contracting and what concepts and models have

been presented to understand it?
Q2. What is the role of inter-organisational relationships and intra-organisational process

evolution in software contracting?
Q3. How, in practice, do contracting processes form and evolve in the context of software

businesses?
Q4. What kind of a model would help understand the evolving contract processes and

relationships?
Q5. How can contracting processes be managed as part of the software businesses?

What implications does the contracting process in a software developing company
have on the governance of the software development process and how does it affect the
development of the relationship between the cooperating partners. These issues are of key
interest in this research.

1.2 Contributions

First, this study produces a well-defined dynamic contracting process model for a soft-
ware developing company. This elaborated model gives new insight into the elements,
interdependencies and governance structures included in the contracting process and the
relationship development between cooperating companies. The software companies can
compare their contractual situation with the model. This enables them to develop their
own processes further to respond to the present-day requirements. Secondly, the study
specifies and introduces three different contracting networks for Commercial-Off-The-
Shelf (COTS), tailored, and Modified-Off-The-Shelf (MOTS) business modes of soft-
ware developing companies.

1.3 Structure of the dissertation

Chapter 1 outlines and positions the research setting and intention.
Chapter 2 discusses the current situation of the contracting research in software

business. The review is divided in three main parts of the contracting that gives the legal
viewpoint, the software business that characterizes the environment and lastly discusses
the present day contractual issues in software business.

Chapter 3 presents the process and relationship approaches that are central to this
study. The chapter starts with an introduction of the process approach with different
process classification views. The general process approach is focused on business
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processes and relationships. The chapter ends with a discussion of different processual
relationship development models that are of interest in this study.

Chapter 4 constructs the “Software contracting process” model that is subsequently
used as the reference during the empirical data analysis. The model consists of three
models embedded within each other, where the main model is based on the Möller and
Wilson (1995b) “Dyadic Interaction Model”. This model is further customized with a
general software development process model that brings the line of business specific
perspective needed in the elaborated model. To give the model more dynamism to analyse
the relationship development process in time it is complemented with the Ford et al.
(1998) model of “Development of buyer-seller relationships in business markets”.

Chapter 5 describes the empirical research design including the aspects of process
research and the methodology used. The reliability and validity issues are discussed
accordingly.

Chapter 6 analyses the empirical data. The chapter starts with a discussion of the
background for the analysis work. Then moves to analyse the environment and pre-
requisites for the relationship forming. The main part of the chapter is devoted to the
analysis of the three different software business modes, COTS, tailored, and MOTS and
contracting practices in these environments. The chapter ends with an analysis of the
contractual aspects of the relationship development in software business context.

Chapter 7 summarizes the results of the analysis, and describes a modified and
augmented contracting model to reflect more precisely the prevailing software
contracting environment. 

Chapter 8 presents the main theoretical, empirical and managerial implications of the
research.

Chapter 9 sums up the findings and the significance of the research, and evaluates how
well the research questions were answered.



2 Contracting in software business

The purpose of this chapter is to discuss and analyse issues related to software
contracting. The chapter is divided in three main segments concentrating first on general
juridical issues of contracts and contracting, then on the characteristics of the software
business and software development, and lastly on software specific contracting issues. In
this study the terms contract and agreement are used synonymously, even though in a
strict legal sense they have some specific meanings (Hertzen von 1983).

In an ideal world there would be no need for contracts, as the contracting parties would
be able to foresee the future exactly enough, describe it properly and negotiate about it in
order to understand it in the same way. Later they could be able to write their plans down
in a such a way that in case a third party could understand the meaning of the agreement
and if needed to enforce the contract fulfilment (Hart 1995). However, as the case is not
this in the real world, the contracts are indispensable in order to reduce the risks that
pertain to the governance of a procurement process. As Milgrom and Roberts (1992) state
“motivation problems arise only because some plans cannot be described in a complete,
enforceable contract”. Macneil (1978, 895) characterises contracts generally by the
following norms: “1) permitting and encouraging participation in exchange, 2)
promoting reciprocity, 3) reinforcing role patterns appropriate to the various particular
kinds of contracts, 4) providing limited freedom for exercise of choice, 5) effectuating
planning and 6) harmonizing the internal and external matrixes of particular contracts”.
This gives a broad and clarifying description about the usage of a contract in relational
cooperation between companies.

2.1 Contracting

Contractual issues are discussed in this thesis from a software company’s perspective.
The focus is on newer and contemporary pragmatic contractual elements, avoiding
lengthy contemplations of the development of the contract law into its prevailing state
and related issues, as several excellent treatises on the subject exist, see e.g. (Pöyhönen
1988, Grönfors 1989, Wilhelmsson 1995, Saarnilehto 1996, Hemmo 1997, Nystén-
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Haarala 1998, Pöyhönen 2000). Thus the Classical and Neoclassical contract law
approaches are not discussed to any considerable extent. However, relational and
processual contracting is analysed in adequate scope that is applicable for the purpose of
this study. The more mathematical contracting theory approach is not treated, as this
study is to find, analyse and define the existing contracting practices and processes in
software companies. The pure contracting theories do not give much relevant insight to
this. The contracting theories are based on so many different restrictions that make their
present use rather impractical (cf. Shavell 1984, Konakayama, Mitsui et al. 1986, Whang
1992, Hart 1995, Hart & Moore 1999).

To define what is a contract depends vitally on the context where the contract is used,
as it is a multiform legal construct that according to some scholars is not worth trying or
even possible to define explicitly (Saarnilehto 1996). Still some general formulations
concerning the contract term will be discussed below.

According to Hemmo (1997) the contract is the main instrument used in the
endorsement of wealth. Saarnilehto (1996) defines the contract according to traditional
formal Finnish convention: “The contract is a fusion that requires two or more legal acts
(transactions)”. This establishes a legal relationship between the parties that have its
contents and meaning described in the contract and in the supplementing material.
Warberg (1997, 10) gives a pragmatic definition for the contract to be a tool that regulates
the relationship between two or more partners. The general purpose of the contract is to
manifest and to bind the contracting parties to perform as agreed. The validity of the
contract is supported by sanctions that are imposed on the breaching party. In Western
business culture the principle of freedom to contract between two or more persons (in
law) having a legal capacity prevails. The judiciary and court of justice support and help
the other party in situations of possible breach and non-fulfilment. Not all the sanctions
are juridical, they can be related to the business customs and common moral issues and
also the business community may condemn the breaching party by terminating trading
with the culprit. The company also loses its goodwill which may be hard and time
consuming to reconstruct. However, the freedom of the contract is not absolute. It can be
limited in case of possible malpractice and the contract may need to be drafted according
to precise formality with elements of a non-discretionary nature.

Classical contract law can be characterized by legal rules, formal documents and self-
liquidating discrete transactions (Williamson 1985). Further it exploits the concept of an
ideal market as the actors in the market only take care of their own state of affairs and
benefits, e.g. the risk of change remains on each particular firm. According to this,
contracting does not provide any obvious planning mechanism for change, as the
contracts are rigid. This leaves the risk bearing on each firm’s own responsibility. Thus to
minimize risks, internal planning is done as the contract is not used for any mutual
planning purposes (Macneil 1978). From this it follows that firms try to shift the risk
totally in the transactions. As the markets are ideal there are always new business parties,
if former relationships break after conflicts. Macneil (ibid) argues that discrete
transactions are at one end of the continuum, where the other includes contractual
relations between firms.

The Neoclassical contract law approach was introduced to relieve the problems that
the Classical contract law elicits in the present day world with the changing environment
and ambiguous future that is especially disturbing in long-term contracting. Neoclassical
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contract law emphasises the possibility of using different processes and techniques to
create flexibility in the contracts instead of leaving gaps in the contracts or trying to
specify the contracts too rigidly (ibid). However, this again calls for mechanisms that are
available to be used in the case of problems. Among these are the “agreement to agree”
clauses that indicates the parties’ willingness to engage in a process to agree at the
appropriate time (ibid). Others could be contract standards, using third parties to
determine the required performance, and the possibility to negotiate about changed cost
factors. Thus the Neoclassical contract law gives more levels of freedom to the parties to
decide their contract unfolding.

Relational contract law evolved from the Neoclassical contract law approach,
progressively increasing duration and complexities of contracts to “escape the bounds of
the neoclassical system” (ibid, 901). The adjustment process is substituted by more
transaction-specific, ongoing-administrative kind of tasks. The tasks also include social
and political, as well as dispute-resolution activities. In this context Macneil (ibid) even
uses the term minisociety, as he describes the relationship with a vast array of norms that
belong to the exchange and its immediate processes. Further, the classical contracting is
in consonance with standardized transaction, neoclassical contracting, for one, is
practicable for occasional and non-standardized transactions, whereas the relational
contracting applies to recurring and non-standardized contracting (Williamson 1985). The
relational contract, when drafted properly, covers the whole lifetime of the contractual
state from the contract signing until the contractual issues are fulfilled. The mixture of
business logic and practices, business relationships and contractual practices is tried to be
managed with relational contracts that take in account the processual nature of framework
contracting (Nystén-Haarala 1998, 56). Kern and Willcocks give a clarifying comparison
between the traditional and relational contracts and their contractual elements (cf.
Appendix A in Kern & Willcocks 2000). They discuss the array of situational and process
characteristics. Among these situational characteristics is a development of exchange
that describes relational contracting with issues of long-term interdependence of
succeeding contracts, gradual development of long standing exchange relationship,
reflecting on ongoing process and its gradual dissolution. The process characteristics are
described by elements of personal relations, contractual solidarity, transferability,
cooperation, planning and power among other things (ibid).

Relational contract law can analyse the wealth from a new process-view perspective
diverging from the conventional contractual view that perceives the three elements of
wealth, i.e. ownership, contract and indemnity, to be separate entities in their own
category or sector, Fig. 1 (Pöyhönen 2000). Pöyhönen (ibid) argues for a mixed approach,
where the wealth is formed by the interplay between the above-mentioned elements and
the contract law is developing from point-view towards process-view. Pöyhönen defines
the point-view of wealth as strictly constricted rights and obligations upheld by the
concepts. The process-view is based on legal construction and argumentation, where the
concepts of ownership, contract and indemnity are not any more separately meaningful as
independent elements, but are used together. He further elaborates the process-view to
reflect the legal perspective of business activities to outline the economical values in a
constantly changing relationship network (ibid). The process-view gives a dimension of
time for the wealth concept, i.e. it involves dynamical aspects. In processual law the



21
aggregate judgement is an essential activity that includes the operational environment,
overall arrangements, interest group and risk position (ibid).

Fig. 1. Wealth formation in nexus of ownership, contract and indemnity (Pöyhönen 2000, 15).

This shift towards the risk positional thinking again changes the juridical focus in
contracting from liabilities and indemnifications issues to a more proactive approach,
where the negotiating parties try to establish mechanisms that help to avoid and cope with
future (unavoidable) conflicts. As Pöyhönen (ibid) sums up, the immediate objective of
project law is not in a well-grounded dispute resolution, but more like trying to avoid
problems emerging in advance and for the possibly unavoidable situations of conflicts to
be ready with a smoothly functioning conflict management mechanism.

The process-view is a practical concept for long-term contracting, as the contract is
drafted to govern a relationship that will have or at least is intended to have long duration.
It includes by definition uncertainty factors and interdependency between the parties and
it is incompletely specified and must thus be continuously complemented, revised and
specified by the parties. Contracting is more than the plain contract signing; it is a process
that enables two separate economic entities to implement joint business operations in a
managed way (Nystén-Haarala 1998). She further argues, “the contract is understood in a
larger context, as a framework for co-operation between parties” (ibid, 9). As it may be
true in some cases, she correctly adds that business endeavours also ask more of social
science, psychology, engineering as well as economics in order to have a complete
framework, i.e. the contractual and legal viewpoint is too narrow to describe the diversity
that prevails in any business environment. The contract is one of the central elements for
the business relationship development and governance mechanism. According to
Nooteboom’s (1999, 1) terms governance means that “governance aims to express that
there are multiple interests and that the challenge is to achieve a viable and fruitful
balance of interests and power”. For a more elaborate presentation about governance see
e.g. (Leppämäki 1998).

Contract law and contracting. In contractual situations, and especially when enforcing
contracting in different countries, the parties must take into account that two basic legal
systems exist, i.e. continental law (civil law) differs from common law. Countries that
follow the latter include e.g. all the old British Commonwealth countries and the USA.
The basic distinction between these systems is that in the later the law is based on
prejudgements established in court instead of the passing of laws in the parliament or
similar legislative body that is the prevailing method in the first mentioned countries
(Siira 1998). For example the validity of an offer is different in the UK and Finland.
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Although there are significant differences between the continental and common law
thinking, certain tendencies in historical development described earlier (shift from
classical to neoclassical and further to relational contract) seem to be rather similar in
both systems. These tendencies have been explicitly analysed in common law thinking,
and therefore the references in this work are to that system. This does not mean that the
following concrete analyses would be applicable only in common law system. The
analyses used here are meant to suite for any modern legal thinking in contract law.

Häyhä (1996) defines two levels of argumentation of law of contract in law and
economics, see also (Nystén-Haarala 1998):

1. Contract law, i.e. the inner view of law: e.g. normative system of legal rules,
conditions of contract and law, understood in the traditional legal source material.
2. Contracting, i.e. the behaviour that is significant to contract law. In this context
the contractual relationship and the contracting culture is understood as if detached
from the normative world, empirically observable action construct. Nystén-
Haarala adds that contracting is not only a matter of legal technicalities; it includes
the economic sphere of designing good contracts. Contracting is in a sense
composed of the legal part and business part, i.e. the working rules, practices and
institutions of respective lines of businesses (ibid).

Nystén-Haarala states that “businessmen who are parties to a contract think in terms of
good contracts, while courts think in terms of legal system” (ibid, 6). The case may even
be that this line does not go between the businessmen and courts as the empirical material
that is used in this study gives indications that the line goes between the company
managers and the lawyers, be they company employees or consultants. However, there
are also indications that company lawyers are immersing themselves more clearly also in
the financial well being of the company, i.e. seeing the company as an economical entity.

The process observation covers the whole life span of contract making from the first
contact to the last fulfilment of the contract. The interesting questions are how good
contracts are achieved, which elements are included in them, and what is left outside and
why? Contracting has legal and business sides (ibid). This thesis does not concentrate
especially on the legal aspects of the software contracts, but more on the economic
aspects, business relationships, line of business practices and business rules that are
followed in software business. Also the interplay between contracting and software
processes is analysed from the business process perspective.

One broadly appearing subject in contracting is the interpretation of a contract. This is
one of the central issues when the parties have entered in a situation where they have to
take the contract out and start to read it. The critical issues are what was the intent of the
parties during the negotiations and at the moment when the contract was signed. The
phrasing is important and what the parties have understood to be evident and what the
institution in general is and specifically between the partners if they have been doing
business before (Augustson & Begstedt-Sten 1999). 
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2.1.1 Economics of contracting

The economical background assumption is that a contracting party will get more benefit
from the contractual situation compared to the strains than opting out from the contract
(Hemmo 1997, 21). Of course, the best contractual outcome would be that both parties
could experience the same situation, i.e. a win-win situation. Contracts free the
companies to focus on their core competence and to outsource all other production and
service activities needed in business, i.e. the contracts enable the division of labour
(Häyhä 1996). The contract is a binding promise to deliver in the future to the other party
a service or product against payment or other counter-performance. Thus in this sense
contract law is actually based on monetary terms. Häyhä (ibid) further argues that the
contract must be understood as a tool that the parties use to divide the future risks. The
contract also allows the contracting parties to better anticipate each other’s future
behaviour. 

According to Klein et al. (1978) long-term contracts give a primary alternative to
vertical integration as a solution to the general problem of opportunistic behaviour1. To
distinguish between a long-term contracting and vertical integration is not always clear.
They further argue in favour of a long-term contracting although the contracting partners
are not able to include all possible contingencies in the contract, as it would be to resource
consuming. They rely on the goodwill of market-enforcement mechanism that supports
the realization of the contract as anticipated (ibid). A company that behaves
opportunistically and not fulfilling the contract would be driven to a position where they
lost future business opportunities as a result of extralegal market sanctions.

Contracting and governance. As Ring and Van de Ven (1992) note the managers must
constantly do buy or make decisions as they operate in a dynamically evolving and time
constrained business environment. The Transaction cost economics –analysis (TCE) is
static and does not take into account history, i.e. the transaction that follows one another
does not in any way have an effect on the next one.

The market governance structure is common and applicable to non-specific
transactions, independent from the frequency, see Fig. 2. As discussed above the discrete
transactions, be they occasional or recurrent in their nature, the markets are in
concordance with the classical approach.  The customer and supplier in these markets
must rely on themselves as the contract is the only safeguard against the usage of
opportunism if there was an open possibility for that.  No relationship between the parties
exists that would prevent parties from resorting to underhand methods. The trilateral
governance structure again capitalizes the possibilities drafted in the contracts to use
third-party assistance e.g. in the form of arbitration to resolve disputes or evaluating the
parties performance during contract fulfilling (Williamson 1985).

1. A behaviour where the other party would only use the contract to deceive the innocent part. Williamson
(1985, 30) defines the concept as follows “… opportunism, which is a condition of self-interest seeking with
guile.”.
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Fig. 2. Efficient governance (Williamson 1985, 79).

The bilateral governance structure is typical for long-term contracting purposes with
recurrent contracting utilizing mixed investments in the relationship where the autonomy
of the parties is maintained. The transactions have a non-standardized nature and this
favours continuity in the trading relationship. Whereas the unified governance structure
may be the most suitable in situations where two parties find out that the most profitable
mode of cooperation is as close as possible in order to protect the highly specific
investments. This development can even end in different forms of alliances via licensing
to more systematic and lasting forms of cooperation, mergers and joint ventures where the
transactions are removed from the markets inside of the firm (Nooteboom 1999).

But from a modern relationship research perspective it does not pay enough attention
to other motivations, e.g. the social elements in the business relationships and equitable
outcomes (Ring & Van de Ven 1992). Jones et al. (1997) identify four conditions
necessary for network governance to emerge and thrive: (1) demand uncertainty with
stable supply, (2) customized exchanges high in human asset specificity, (3) complex
tasks under time pressure and (4) frequent exchanges among parties comprising the
network.

The main attributes of contracting according to the Williamson’s (1985) TCE-theory
are the behavioural assumptions including the bounded rationality2 and opportunism as
well several dimensions that are the asset specificity of companies, uncertainty of the
future and frequency of transactions, see also further discussion on bounded rationality
and opportunism in (Timonen 1997). These are also the focal issues where the critique of
his framework is concentrated as the critics find the theory to have a too unilateral and
twofold theoretical perspective. The basic unit of analysis is a transaction. Whereas in this
study the salient theory is the relationship development between to firms elaborated by
the International Industrial Marketing and Purchasing -group (IMP) and the basic unit of
analysis are the activities of process elements (Naudé & Turnbull 1998, ix) and (Håkans-
son 1982). These are further elaborated in the next sections.

2. “Transaction cost economics characterizes human nature as we know it by reference to bounded rationality
and opportunism. The first acknowledges limits on cognitive competence. The second substitutes subtle for
simple self-interest seeking.” (Williamson 1985, 30). 
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Ring and Van de Ven (1992, 487) have studied the advantages of recurrent and
relational contracts in relationship governance. Their analysis of cooperative agreements
is based on following assumptions about the partners. First the risk and trust are separable
concepts. The risk may have the character of commercial, technological, scientific,
engineering and corporate risks. The degree of the risk depends on time, possible
unexpected events and information. Trust again can be seen from two perspectives that
are: 1) the predictability in one’s expectations and confidence in other’s goodwill, 2)
assumption of trustworthiness over opportunism and both parties trust on each other to
deal fairly about the uncertain future (ibid).

In the case of the markets (Table 1) the discrete contracts, classical contract law and
markets provide a sufficient mechanism for governing transactions in the environment in
question (ibid).

Table 1. A typology of governance structures (Ring & Van de Ven 1992, 490).

The hierarchy again is characterized by a high level of risk and economic efficiency
and it is typically guarded by hierarchical governance structures. They could even end
mergers or joint ventures in order to reduce the prevailing risk factor. The recurrent
contracting scheme enables the parties to build trust based on norms of equity and
reciprocity. If the partners are given the opportunity they may practice first with the low-
risk recurrent transaction in order to establish and build trust for future more demanding
joint efforts. Lastly the relational contract describes the case where the risk of the
transaction is high and the trust level between the partners is also high, so that it is not
only sufficient but is also necessary. According to Ring and Van de Ven the relational
contracts require a more complex governance structure than is required in the other
modes scrutinized above. However, as the parties see their interest is to converge the
authority and other control mechanisms related to performance outcomes can be loosely
specified in the contract (ibid). This flexibility allows them to leave gaps in the contract
and thus to avoid over-specifying the contract as the partners are able to internally
harmonize possible conflicts. They further argue that the emergence of the relational
contracts is a dynamic process.

Gaps in contracts. Written contracts are not needed if, there is absolute trust between
the contracting parties and both parties understand precisely about what they are making a
contract and they agree on the issue. However, as the case is seldom this, binding (usually
written) contracts are being used. Still in every case the contracting parties must cover
themselves from unforeseen situations that are not under their control. The most

                    Risk of the deal

Low High

Low

Reliance on trust Markets Hierarchy

among the parties

High Recurrent contract Relational contract
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important value and reason for contracting is that it makes possible controlled co-
operation between totally strange parties. However, in addition to the contracts the co-
operation runs considerably more smoothly when trust prevails between the parties. The
contracting process is a cost factor. Therefore the costs of drawing up contracts must be
smaller than accruing costs from the possible losses of the non-fulfilment of the contract.
The necessity to make a contract and minimizing transaction costs of contracts can be
examined with the following inequalities (Cooter & Ulen 1999, 200):

Cost of allocating a risk > cost of allocating a loss * probability of a loss ⇒ leave gap.
Cost of allocating a risk < cost of allocating a loss * probability of a loss ⇒ fill gap.
Gaps are elements in the contract that are left from the written agreement. Because of

the contract writing costs (endogenous opportunity costs of time), it is meaningful to
agree only on those things that really are economically significant even though the
contract would perform better if more or even all contingencies could be specified in the
contract (Gifford 1999). The parties must weigh the cost of drafting a contract that would
foresee all possible situations. As this is not economical the parties must be satisfied with
an incomplete contract structure (Hart 1988).

Contracting comes into play, for example, when the customer has decided to outsource
part or whole of its application development. This is normally after the customer has
compared and analysed the in-house development costs of the application with buying the
same software from an outside vendor, cf. (Heiskanen, Newman et al. 2000). During this
analysis all the relevant costs, included the transaction costs, are calculated. As the
transaction costs are made up from e.g. drafting, negotiating and safeguarding the
contract, the cost of formulating the agreement grows depending on how detailed and
tight the partners want the contract to be (Williamson 1985). These costs and usage of
resources are excess costs and it is in both parties interest to try and keep them as small as
possible. For this reason the supplier has to have some advantages compared to the
customer to be able to win the contract. This is also true with the competitors. The
supplier may own one or several factors that make it more economic than an in-house
development project. These elements can be e.g. special know-how, economic
development processes, quality standards, etc. On the other hand the partners have to
guard themselves against a “lock in” situation and opportunistic behaviour (Hart 1988).

Houtsonen (2000, 235) gives an interesting sociology of law perspective to
contracting. He presents the question “What extent do other operations’ models and rules
other than formal contractual conditions create relationship activity expectations to be
anticipated?”. The answer to the question is in convergence with the business relationship
approach discussed in the next section. Houtsonen (ibid) defines the established, common
and self-evident contracting practices in focal line of business both to restrict and to make
possible the economic exchange between the companies. The model of operations is
supported by institutionalised rules that are formal legal norms, informal social norms and
cultural categories etc. The cooperation between companies is characterized by the
questions, what is the relevance of a formal contract in the relationship and its
development, what is the role of the lawyers during the negotiations and the contracting
process, what kind of contracts are used in each various situations, who is authorized to
sign the contract, when the contract is invoked, i.e. what are the situations when the
contract is actually “taken out of the drawer” and what are the regulations and rules on
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which the contract rests (ibid, 236)? These are among the fundamental questions that this
study answers in the specific context of a software developing company. It is also
interesting to study how long the line of business must have been developed before it has
attained ways of actions that can be considered as institutionalised behaviour amongst the
companies. Technological development often breaks old institutions and customs as the
cultures encounter, technology creates possibilities that neither the individuals (i.e.
companies) nor the legal systems can predict.

2.1.2 Types of Contracts

Grönfors (1989) describes a general model for gradual bonding of negotiation positions.
The complicated contract structures are built during a longer time period. First during the
contemplation or study phase the negotiating partners seek contact and in general explore
the future contractual cooperation possibilities. When the partners have found enough
possibilities for sound common business opportunities they usually sign a letter of intent.
The letter of intent is a document where the partners write down their purpose of entering
into a contractual partnership. The purpose of the document is to express the consensus
that prevails between the partners of the contract that will be drafted and signed in the
future in a situation where the precise and central issues of the contract are better known.
The letter of intent does not bind the partners, as does the preliminary contract (binder) to
make a contract in the future (Nurmi 1997). After this the partners enter into the
negotiations phase during which the specific conditions are drafted in more detail.
However, some academics argue that even though the letter of intent is not as binding as a
preliminary contract it restricts the partners not to negotiate about the same project with a
third party. The legal situation in Finland is though unclear.  Warberg (1997) describes
several generic contract types as depicted in Table 2.

The above-described contractual forms increase in the level of integration and
complexity, moving down the table. However, Warberg (ibid) argues that this perspective
is only one of many possible, as contracts in the business environment are so manifold
they can be viewed and characterized from different angles.

Contract templates. Above transaction costs were defined to be excess costs that in a
sense do not add any special value for the rendered service or delivered product they
should be as low as possible. One way to lower these costs is making good use of the
standard contracts and other methods to standardize the exchange processes (Hemmo
1997). To these methods also belongs the aptitude for settling disputes preferably by
arbitration than in court that judges on the basis of the presumed intention, where the
result may not reflect the view the parties had in mind when drafting the initial contract
(Bainbridge 2000). Template contracts (standard contract, boiler plate contract) mean
contracts that use at least to some extent general ready-made conditions. The standard
conditions are used to make the contracting procedures more efficient. The company can
clarify and specify the non-mandatory terms that may be confusing. Wilhelmsson (1995)
characterizes this contract type as follows:



28
Table 2. Common contract types (Warberg 1997, 16).

1. They are drafted to be used in several individual contracts.
2. They are drafted to be used also in later partnerships. They are not drafted just for one

relationship or for the needs of one concrete contractual need.
3. They are meant to be used for several different contractual relationships.

Saarnilehto (1996, 46) gives further categorizations for contracts from which
bilaterally binding contracts and the norm contract are interesting ones from the point of
view of this study. A bilateral contract binds and creates according to its name obligations
to both parties. This is typical in a business environment between the customer and
supplier. A norm contract again defines in advance the general content of the contract to
be negotiated. This contract can be typified by framework and standard contracts. The
standard contracts are typically printed or otherwise duplicated, but they can also be
included directly in the written contract using a word-processor’s capabilities. 

Wilhelmsson (1995) argues for the perspective to see the contracts and the contracting
as dynamically changing and forming compromises that emphasize the cooperation
between the parties rather than a confrontation between the parties. This change of the
natures of contracting is reinforced with the companies’ efforts to establish long-standing
relationships. Further Wilhelmsson discusses the question of how conclusive standard
contracts are concerning the other party who has not drafted these contract texts.
According to Wilhelmsson the opinions are mixed and the issues must be judged case-
wise. As the contents of these template contracts and in them included conditions can be

Contract type Characterization

Spot Used in procuring generic products. Buying does not demand further cooperation 
and the contracts are typified by standard clauses.

Traditional contracts Specified usually for a limited time frame. All conditions regulating exchange are 
written in the contract, according to the customer’s needs. 

Simple framework contract Agreement is characterized by future exchange of specific product in own 
contract. The selection of the supplier has been done after normal competition. 

Binding framework contract In this agreement the customer commits to buy a certain amount of the product 
during specific time frame. The selection of the supplier has been done after 
competition.

Complex framework 
contract 

This agreement form denotes often close relationship between the customer and 
supplier. Synergy effects generate the joint profits.

Cooperation contract Cooperation contracts differ from the complex framework contracts with inbuilt 
change and development aspects. The agreements are not specified in detail when 
it is signed. It needs profound negotiations before and after the signing.

Integrated cooperation 
contract

This contract form expects the partners to work together in a joint project 
organization.

Joint venture This cooperation form demands to establish joint company to carry out the 
assignment.

Full integration The partnering companies are fully integrated either using the joint venture as 
described above or two companies merge together. This type of integration is 
more usual between two suppliers, but not between customer and supplier where 
the customer is an end-user.
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unbalanced. As he argues it is simpler to accept the view that the parties are bound to the
agreed documents than to standard contracts that are made by either one side (ibid). The
situation is also different if the company is conducting business in an international
environment and how binding are the conditions if they are written in foreign language.
Also the conclusiveness depends on who is the adverse party, should he/she know and
understand the conditions and are they the conventional to the focal line of business as
well as how long-standing the business relationship between the partners is? One of the
central issues in evaluation of the status of the standard contracts is how explicitly the
reference to the standard forms must be done in the individual contract so that the
templates become part of the individual contract? According to Nurmi (1997) the general
contract law norms on standard contracts contain lines of argumentations in these issues.    

Nystén-Haarala (1998, 27) explicates the difference in the way of thinking between the
long-term contracting and contract law. Contract law holds to the available and drafted
documents whereas the long-term contracting according to its name is a process that
establishes a working relationship between the negotiating parties. This contractual
relationship is intended to work also during the inevitable changes in the environment that
also affect the cooperation. As the contract law approach conveys the decisions strictly
from the contracts it treats for example, the divergences from the original contract as
breaches. Whereas, from the perspective of the long-term contracting they are only
obstacles to be negotiated. Thus one important and central aspect of long-term contracting
is the possibility left in the contracts that they are acknowledged already from the start as
being incomplete, as the contracts are not able to be prepared for all imaginable future
events and changes. They can be adjusted and renegotiated. 

According to Nystén-Haarala the Nordic contract law development has two topics
under discussion. They are the questions of the possibility of gradual contract formation
and the role of loyalty in contractual relations (ibid). This is in concordance with
emphasizing the business relationship research that examines social, psychological and
economical aspects of the relationship development processes, i.e. the IMP-approach that
is predominant in Nordic countries (Håkansson 1982). This is also the basic theory
applied in this study, cf. Chapter 3.

It may happen that the partners already start the production phase even though no
binding contract exists. In some cases the partners may sign a contract and start to
implement it with reservations that “minor details to be finally agreed upon”. This
behaviour does not, according to Grönfors (1989), in any way mean that all the conditions
are unsteady, but the binding of the negotiation positions proceeds gradually. The partners
first agree on the core of the contract, i.e. main terms that includes a general description
of the performance, the time scope when it is done and where it is done among other
things. Subsequently the partners agree on a set of details, e.g. change management,
indemnification issues, etc.

In Table 3 the main arguments for and against licensing are depicted. With a careful
selection process the licensor may also benefit from spreading the fixed cost, i.e. the
R&D activities, development work and risks by expanding the scale or scope of
production. But in any case the choice of the partner (licensee) should be carefully
screened to match their own strategic objectives (Nooteboom 1999).

The license has three main manifestations, non-exclusive, where the licensor has the
rights to also nominate other licensees as well as to use the license itself. In the case of a
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sole license the licensor guarantees not to give a license to any other firm, but the licensor
is still able to use the object of license itself. The exclusive license gives all the rights to
the licensee and the licensor guarantees not to use the object of the license.

Table 3. Arguments for and against licensing (Nooteboom 1999, 61).

As the relationship is based on several different contracts there are twofold problems
in interpreting the contracts. First, what is the order of the source documents when
interpreting the contents of a single contract? Saarnilehto (1996, 110) gives the following:
1) peremptory norms in legislation or general doctrines of contract law, 2) the contract
itself and that what has to be seen as agreed upon, 3) the customs of the trade and similar
conventions and possible trading customs emerged between partners and 4) discretionary
legal provisions, i.e. the commercial law (Sale of Goods Act) or some of the provisions in
copyright law. The second problem deals again with the fact of how to order the different
contracts in the contractual network? This problem grows all the time as the company
enters into new contractual relationships with its customers, suppliers, subcontractors,
employees, etc. All these contracts must form a stable and clear structure. For example, if
the company is licensing for its use some components and uses them in the application it
develops and delivers (licenses) further to its customer. Then these both licenses must be
drafted so that they allow the end-user to use the product as agreed with the focal
company. 

For the licensor

For Against

Assets
Local volume is not worth own investment
The product cannot be protected against copying
Competence
The activity lies outside core competence
Perspective for learning from license 
Positional advantage
Entry into market is blocked or entails too many 
risks or investments

Profit goes mostly to licensee
Lack of control of quality, brand, name, sales effort

Lack of control; danger of creating a competitor

For the licensee

For Against

No R&D expense and risk
Profit from knowledge, expertise, contacts of licensor

Arrow’s paradoxa of information for assessing value
Contractual limits on operations
Risk of obsolescence
Ongoing royalty payments

a.  Arrow's paradox of information is as follows: in order to assess what one is prepared to pay for information
one needs to have it, but if one has it, one no longer wants to pay (ibid). One solution to remedy the situation is
cross-licensing to prevent the problem of “free-riding” (Warren-Boulton, Baseman  et al. 1995).
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2.1.3 Procurement and contract negotiations

Hemmo (1997) draws attention to the question of obligation to inform. This is relevant as
in many situations the information is not equally shared by the negotiating parties. Also
the parties need to know whether the party that holds more information about the object
under negotiations is obliged to share this with the other party or not. This is also a
common situation in the software business as the supplier can have more specific
information about the issues related to the application development and the technology
included in it. Hemmo further states that there is no clear answer to the question as there
are pros and cons to support either view. In the long run the responsibility set on each
individual firm to search for information turns out to benefit society as a whole (ibid). 

The main value and reason for contracting is that the contract makes a controlled
cooperation between totally unfamiliar parties possible. Besides the written contract
cooperation flows notably easier when trust between the parties prevails. The information
asymmetry may have an effect on future cooperation as the parties are differently bound
in the relationship. As this binding is usually done with something other than legal
methods it makes it difficult to judge from a juridical perspective (Nystén-Haarala 1998).

Contract negotiations. When the companies have established their objectives and
strategies to conduct the business negotiations the subsequent discussions can be
examined from contractual and technical perspectives. Here the technical perspective
stands for negotiations techniques used during the discussions. All these aspects must be
carefully planned before the start of the negotiations in order to achieve the results wanted
of the future cooperation, especially if there is purpose for a long-standing relationship.
For more about the technical side of negotiations see e.g. (Holmes & Glaser 1991,
Brandenburger & Nalebuff 1996).

From the legal point of view the interesting question is when and how the negotiating
parties become bounded to the contract that is under negotiation. This is drawing the line
between the contract negotiations and the contract itself (Hertzen von 1983). Also the
above-mentioned different legal systems function and define the process differently. He
argues further that the purpose of the contract negotiations is to find out if the parties are
mutually willing to commit themselves to the arrangement that is the focus of the
negotiations (ibid). This is important to know in both cases; first, ending up in contract
signing and the performance as agreed or second, in a situation where the contract
negotiations are broken up. The broken negotiations may cause demands for
compensations from either party. The possibility of indemnification may rise if the other
party takes part in the negotiations without any real purpose of contracting (Saarnilehto
1996). If there emerges a need to interpret the agreed contract the declarations of intent
expressed during the negotiations can elucidate unclear expressions and clarify oral
agreements (ibid). The common custom pursued in the line of business should be taken
into consideration. Hemmo (1997) emphasizes the general rule that contract negotiations
do not bind the parties, but he indicates some reservations of this, too. This depends on
the bona fides3 of the parties.

3. For example, the reasonable expectations created to the party negotiating in good faith are normally protected
by contract law.
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The discussions in Nordic contract law have two main lines: a) can the contract be
formed gradually and b) loyalty in contractual relations. This has been described as: shift
into a contract, dynamic contracts as living like organisms and the gradual developing of
the binding force as well. Grönfors (1989) describes the conventional contracting phase
model, Fig. 3. In the first phase the parties find each other and start evaluating the general
possibilities for collaboration. The first phase ends with a letter of intent, where “The
Letter of Intent usually contains contractual duties without an obligation to fulfil the
contract”, (Nystén-Haarala 1998, 97). The next phase is the making up of the contract
itself with all its details. The second phase ends with the main contract document. During
the final phase the contract is fulfilled (Grönfors 1989).

Fig. 3. Gradual Forming of Contract by Grönfors in (Nystén-Haarala 1998, 113).

During the Intention and Negotiation phase the contract develops through a so-called
“ping-pong” game (Nystén-Haarala 1998). An offer-and-acceptance process polishes the
prospective contract in its desired form from the viewpoint of business and software
development.

Nystén-Haarala also discusses the second variant of the generic contracting process
model according to the traditional German doctrine, Fig. 4. The contracting process splits
up into two main parts: unbinding and binding. During the unbinding phase there can be
several unbinding contracts (UB) and written memoranda (WM) where there are some
conditions agreed upon but also open ones. Nystén-Haarala (ibid, 96) states: ”…A binding
preliminary contract contains liability to conclude the final contract and the final
contract makes the parties liable to perform.” During the whole negotiations process a
relationship of mutual reliance should exist. 

As can be seen from the two contracting models they describe the general expression
of contracting. They do not in any way take into consideration a particular line of
business, in this case the software industry. Also they mainly describe the negotiation and
contract writing phase.

Fig. 4. The Traditional Model for the Formation of Contracts through Negotiations (Nystén-
Haarala 1998, 96).

   1. Intention phase               3. Performance phase  
             

  Letter of intent           Main document  
         
          
      2. Negotiation phase                Time 

X X 

unbinding binding

(Preliminary contracts)

First
contact

Letter of
Intent

Final
contract

Negotiations liability Binding preliminary
contract

UB UBWM WM
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Jeffries and Reed (2000, footnote) briefly define the contracting process to consist of
contract formation, agreement and award, execution and closeout stages. They have
derived this structure and sequence from empirical material they had collected during the
interviews with contract managers.

Lampola (1998) writes that the contract is a competitive advantage that enables
cooperation building and makes it possible to take an active role in a contract negotiation
situation. The usual things to contract upon are the targets of the agreement, the rights and
duties of parties, royalties and other compensations. In a good negotiation strategy the
business and legal skills are combined – in this order. With a contracting culture is meant
the legislative framework, contracting practice, negotiation practice, terminology and
juridical concepts that are typical to this business (ibid). Kontio et al. (1998, 1) discusses
the problem thorough commitment specifications and commitment management. In this
context they introduce a framework for commitment specifications. They see the contract
as “the set of agreed commitments regardless of whether there exists a legal, written
contract between parties, or the contract is an informal – even verbal – agreement on the
commitments”. The so-called underlying motives (i.e. answers to the questions why,
what, how and what if) explain why the project is executed. Subsequently they discuss the
commitment specification topics, from which they focus on those that are the most
relevant and can be specified (ibid).

2.2 Software business

In this section the software business is analysed in general terms, focusing on the
business modes that are relevant for this study. Subsequently, some software development
issues are treated in order to understand the ubiquitous processual approach used in
software companies and its implications for contractual issues. The software environment
can be understood as consisting of concentric rings of managerial issues where the
innermost ring depicts the software engineering, i.e. the technical process of building the
product. The next layer is the software project management, i.e. the process to manage
the technical process and the outermost software acquisition management layer is the
inclusive process that consists of requirements analysis, project planning, resource
acquirement, monitoring and controlling the final implementation work. This forms the
whole life cycle of the software procurement (Marciniak & Reifer 1990).

2.2.1 Software business modes

The software company’s contracting process building starts from the business concept
and strategy that the company has selected for itself. The company has to know clearly in
which business it is in. As already briefly discussed in Chapter 1, the focal software
business modes relevant for this study are the COTS, tailored and MOTS also named as
enterprise solutions software. Other classifications also exist as the perspective taken to
analyse the business environment calls for different categorizations which better fit each
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case, see (Autere, Lamberg et al. 1999). Their classification scheme also capitalizes three
categories, where the first is software products (packaged software, pre-packaged
software), the second is tailor made software (bespoke software) and the third embedded
software used as part of some equipment. Lippold (1998, 50) analyses software markets
using a classification that is based on three categories of mainframe-software, midrange-
software and software for personal computers. According to him these categories
resemble proprietary systems software (tailored), open systems software (MOTS) and
mass-software (COTS) applications. In all these different segments the needs of
customers are different and thus the contracts have different contents and elements.

In this study embedded software is not taken as a separate entity instead the software
development of packaged and tailored software are analysed separately. The reasons for
this are that the companies selected for the study were in COTS, tailored and MOTS
business. To reflect these three different software business modes on the Williamson’s
Efficient governance proposition (Fig. 2) the COTS business could be found from the
Market governance domain, the tailored and MOTS business again from the Bilateral
governance sector on the first hand. But after closer cooperation or even acquisitions
process the companies could move to the Unified governance domain. The bilateral
governance is characterized by mixed investments and recurrent transactions.

Rajala et al. (Rajala, Rossi et al. 2001) have recently come up with a framework for
analysing software business models that also include product development categorization.
They have identified following options for product development: project, product
platform4, parameterised product, core product and product family. The COTS business
mode corresponds with the product that is defined to focus on “the development of a sin-
gle product or product family to be delivered to several customers as is” (ibid, 51). The
tailored approach again is equivalent to the project that focuses on the tailor-made solu-
tion to customer’s needs. Lastly the MOTS business mode is similar to the parameterised
product with the definition of “customisable product that can be tailored to a degree”
(ibid, 51). However, the categorization is a question of definition that is emphasized by
the angle of approach used and needed in each separate study.

Seppänen et al. (2001) introduce a new concept of Original software Component
Manufacturer (OCM). They relate it with the older term of Original Equipment
Manufacturer (OEM). This is a growing and interest invoking new business mode in the
software industry. The component business can be placed between the COTS and MOTS
business where the software components offered are complete smaller or larger packaged
software modules or applications or the customer may require some changes in the
component in order to be able to implement it in the application under development5. The
concept does not reckon with the size of the software, but only on the future usage mode.
In its purest form the OCM company just assembles the acquired components to produce
the needed application, procuring all the needed components outside of the firm (Guthrie
1999). However, this business is still in its early stages, as the environment is not yet

4. According to Ulrich and Eppinger (2000, 22) a platform product is built around a preexisting technological
subsystem (a technology platform) that has already demonstrated its usefulness in the marketplace in meeting
customer needs.

5. See more about components (technical view) in (Basili, Caldiera et al. 1992) and (techno-economic view) in
(Leishman 1999).
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developed enough, i.e. it lacks effective business models, trade centres (intermediary
organizations), standards, as well as the contracting issues being under development (Sep-
pänen, 2001). Adler (1995) also argues for the business infrastructure that needs to deter-
mine component packaging, specifications, pricing, distribution channels, support and
quality certification issues. In this context the IPR formulates an important issue on how
the component producing company is able to receive its justified share of the whole busi-
ness. This is, of course, also connected to the license contracts and the licensing policy to
which the partners are committed.

The product platform concept is another one example of MOTS business, closely
related to the software business mode where the platform is defined as a strategic core of
a product family (Sääksjärvi 1998). Sääksjärvi (ibid) suggests that the software
companies using this development approach could augment their product portfolio. This
could help the problem of small software companies, as typically their growth strategy
starts from resource selling (tailoring) and many of these companies later find it difficult
to expand or even to develop their proprietary software supply base. This is also an
essential contractual issue. The platform concept is demanding from several aspects
including technological, architectural and design perspectives (ibid). Thus for new start-
up companies it may be hard to begin with as it is more research and development
emphasized and this needs advanced capital investment. However, with clear strategy the
software companies are able to build an expanding library of reusable software
components for further use. According to Frakes (1994) the build-up process needs long-
term support and guidance from the management’s side. He argues for a systematic reuse
program that includes training, incentives’ management and changing the development
culture. Also some unresolved legal issues exist, when these components are sold outside
the organization. Among these are the questions of rights and responsibilities, i.e. to what
extent the producer could be liable if the software component fails and causes damage
(ibid). Lim (1996) gives an extensive overview of the legal issues concerning the software
reuse. He emphasizes the importance of understanding the distinction between the legal
and contractual issues, in each case when the parties are negotiating about rights and
obligations (ibid).

According to Saarinen and Vepsäläinen (1994) one relevant approach for the customer
is to concentrate its own software development on the critical area of the core competence
and procuring other development resources from outside. This compels the customer to
make careful decisions about future investments in a situation of uncertainty as future
cooperation means, for the customer as for the supplier, a long-lasting relationship.

The customer has to weigh the advantages and disadvantages between developing the
application in-house or acquiring it from a software supplier. From the supplier’s point of
view it is valuable to understand the customer’s environment and considerations in the
contracting situation. As the procurement means a choice among (usually) several
software suppliers – company’s own IT-department, outside experts and consultants,
MOTS or COTS software suppliers – and several contracting forms. This includes the
manifold field of IPR; copyrights, patents, license, etc. Usually the managers are
interested in investments with high specificity and low risks offering a high payoff.
Correspondingly, investments with common requirements and high uncertainty are
avoided. But firms to achieve competitive advantage by innovative software application
use usually demands specific software with high risks and high development costs (ibid).
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2.2.2 Software development practices

This section briefly introduces the most commonly used conceptual process models used
in software development. It is also observed how the software contracting process is seen
in these different approaches, if it is at all. The software process models are essential aids
as they provide guidance and structure for the software development process. First the
basic models found in Pressman’s (1997) extensive work on Software Engineering  are
depicted. Good process design minimizes the likelihood of process breakdown, but they
also provide ways of dealing with breakdown if it occurs, so that the customer-supplier
relationship is not irreparably damaged. This needs clear commitment for measurable
process outcomes from the customer’s perspective (Burlton 1995).

Linear sequential model. The linear sequential (stage wise) model was one of the first
defined and most widely used traditional paradigms for software engineering, see Fig. 5.
It is also called the ‘classic life cycle’ or the ‘waterfall model’. It specifies a systematic
and sequential approach to software development, starting at the system level and
extending through analysis, design, coding, testing, implementing, to the software
maintenance, see also (Boehm 1988, Marciniak & Reifer 1990, Cugola & Ghezzi 1998).
The model gives the order for the consecutive stages and also establishes a transition
criteria for progressing from one stage to the next as well as the feedback loop to the
previous stage(s).

Fig. 5. The generic waterfall model of the software life cycle. 

The analysis stage is done together with the supplier and customer. At this stage the
requirements are specified and the software engineer must understand the business and
the environment of the customer. During this stage the common ground and
communication habits for future work are laid. The required functions, behaviour,
performance and interfaces are determined. The requirements are documented and jointly
reviewed. Therefore this approach is also called as document-driven process (Boehm
1988).

The design stage is more of an engineering task as it focuses on data structures,
software and hardware architecture, human-computer interface representations and

 
Analysis 

Design 

Implement 

Code 

Test 



37
procedural detail. This stage produces the next level blueprints and documentation for the
future coding work (Pressman 1997).

The code generation stage is then the phase where the actual program code is
generated utilizing different kinds of aids, e.g. reusable code, code generators. This stage
is not visible for the customer, only if there are some ambiguities in the specifications is
the customer contacted and the problem cleared up.

The testing stage is needed though the individual software modules are tested during
the code generation stage. During this stage the separate modules are linked together and
their cooperation must be verified as far as possible with different kinds of test methods.
The customer usually takes part in the testing process in the later part of the stage when
the supplier’s testing staff has already corrected most of the errors. The customer can do
the testing either at the supplier’s premises or at their own premises. Nowadays it is also
common for the customer to test the application over the Internet.

The implementation stage is the final step when the new application is delivered and
installed according to the contract officially to the customer. This is also an important
phase in the life cycle of software procurement, as the customer has to verify the
correctness and functionality of the delivered application6.

After all these stages have been implemented successfully the use of application by the
customer’s staff starts. But normally during the first weeks and months it turns up either
programming errors or misunderstandings in interpreting the original system
specifications. These problems must be fixed in order to get the software operational and
accepted. The number of required changes is often used as a measure of a project’s
effectiveness and success; many changes signify an inferior effort (Iansiti & MacCormack
1997). After this warranty period the normal maintenance phase starts during which the
customer and supplier discuss possible future enhancements and new features. They may
be in nature functional or performance based issues.

The problems that are connected to this model arise from its sequential nature. Among
these difficulties are: the real projects seldom have the sequential flow as the model
depicts, at the start of the software project the customer does not always know the
specifications as exactly as needed thus the completion criteria for the analysis and design
phases are problematic (Boehm 1988). It takes time to get a working version of the
application to the customer for inspection and finally the software development process is
dependant on concurrent tasks (Pressman 1997).

This problem also expresses itself with the contracting as the customer may not know
definitively what he wants and this indeterminacy also harms the supplier when he tries to
estimate the scope of the project. For this reason Lott (1997a) has introduced a staged
contracting paradigm that helps both the customer and the supplier to determine more
accurately the proposed software project. A staged contract for software development
means that the work is contracted based on significant milestones in the development

6. In the early years of software development the stages could be separated from each others by organizational
barriers, e.g. the systems designers made the application design together with the customer, i.e. the overall
plan in their own department followed with data processing analysts doing the technical design, module
division, data base design in their department to hand over their plans to the programming department where
the programmers made the actual application programming and testing. 
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process. The software project is not specified fully in advance but in piecewise steps
moving from stage to stage.

As Lott notes the practical minimum is two stages where the first stage is usually the
analysis stage, Fig. 5, where the application and its operational environment is specified
in detail, the customer’s and supplier’s current and future methods of operation. When
this stage is done the customer has the specification documents at hand that are much
more detailed compared to the first sketch and idea of the application. Now the customer
can advance by asking new bids also from other software companies. The supplier may
also leave out and decide not to bid for the following stages. This depends on the
experience learned from the previous stage’s cooperation. The next stage usually involves
the rest of the stages as depicted in Fig. 5. In some cases the implementation process can
be bided again, but this is not usual as the needed know-how at this stage is in the hands
of the supplier. However, third parties may do the training and maintenance phase again.

This approach from the contracting viewpoint is interesting and also advantageous as
the contracts can be formulated more accurately and without many undefined issues. The
price tag is better for the customer as the supplier can propose a lower price as he has
more information and knows the content of the future obligation more exactly. The
resource requirements and the time schedules can be better estimated. This benefits both
parties as the risks are reduced as this approach permits sophisticated risk management.
The second benefit for the supplier is that he avoids the risk of investing significant
resources in a proposal that will not be accepted. The stage approach also minimizes the
risk of being involved with an intractable partner. For both parties it is also an advantage
as the staged model sets clear milestones for payments.

Lott has identified some drawbacks of this staged approach. First, the customer must
accept and understand the staged approach. Secondly, using a staged approach results in
significant budget instability for the supplier. Third, some customers may have the hidden
agenda of stealing the supplier’s expertise during stage one. But this could also be solved
with contractual matters. If the supplier uses some proprietary solutions during the first
stage these may in the later stage lock in the customer without any real choices. Finally
the staged approach is not needed in projects that are scheduled under three months, as
the three month period is usually possible to determine in detail (Lott 1997a).

Humphrey (1989) also criticises the waterfall model for its rigidity and ineffectiveness.
He also argues strongly for trust as the key element in the customer-supplier relationship.
If trust did not exist then according to him the partners would need exact statements of
what is wanted. The work itself would be characterised by rigid standards and
documentations following each individual step in the project. Further each step would be
first inspected and approved formally before moving to the next step.  The problem with
trust is that it is formed slowly during the cooperation between the partners, but it is easy
and quick to lose. Humphrey divides the necessary conditions of trust building to depend
on history, understanding and awareness. As he further argues, “One of the fundamental
benefits of establishing a mature software process is that you can know precisely where
you stand and you can keep your management properly informed” (ibid, 412). This
software process can be understood to include the software contracting procedures as
well. Thus the obvious need for mature software process calls also for a defined and
mature contracting process that gives the software development process its needed
freedom.
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The “old” wisdom concerning effective and successful software contract criteria from
1980’s as stated by Humphrey (1989, 416) still holds during these more turbulent days:
1. The vendor must be trustworthy and technical competent.
2. The buyer must be capable of identifying technical competent vendors.
3. The contract presumes mutual trust.
4. The software quality assurance and audit ensure honest and disciplined performance.
5. Initially the highest-priority task is to arrive at agreement on what is to be produced, a

plan to produce it and acceptance criteria.
6. It is recognised that the operational concept and the product requirements will evolve

throughout the contract and that appropriate provisions will be made to handle the
resulting scope and plan changes.

In one case a Finnish national health organization had produced in cooperation with
one software company specifications for the future application bid. The analysis stage
lasted one year and during this period the partner company had gained so much detailed
firsthand information – tacit knowledge – about the specific field of activities that was not
available for the other second round bidders in the specification documents. The company
was also prepared in advance for the short bidding time period. So in reality, there was
only one bidder and the company knew the situation7. 

Spiral model. The spiral model is an evolutionary software process model that
combines the iterative nature of prototyping with the controlled and systematic aspects of
the linear sequential model (Pressman 1997). Boehm (1988) first proposed this model in
his seminal article about the paradigm. This model contains six task regions:
Customer communication – tasks required to establish effective communication between

developer and customer. During this phase the objectives, al-
ternatives and constraints are elaborated.

Planning – tasks required to define resources, timelines and other
project related information.

Risk analysis – tasks required to assess both technical and management
risks.

Engineering – tasks required to build one or more representations of the ap-
plication.

Construction and release – tasks required to construct, test, install and provide user sup-
port (e.g. documentation and training).

Customer evaluation – tasks required to obtain customer feedback based on evalua-
tion of the software representations created during the engi-
neering stage and implemented during the installation stage
(Pressman 1997).

In Boehm’s (1988) original article four different phases were depicted: determine
(above: customer communication), evaluate (planning and risk analysis), develop
(engineering and construction and release) and plan (customer evaluation).

Each of these regions itself include several subtasks depending on the scope and
complexity of the application under development. The evolutionary process starts from

7. The author was involved in this bidding process.
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the core of the spiral from the customer communication region and revolves in a
clockwise direction as if it was coming out of the spiral, see Fig. 6.

Fig. 6. Spiral model adapted for the entire life cycle (Pressman 1997, 44).

This resembles the staged approach in the waterfall model as both models evaluate –
after a executed stage or as in the spiral model after each cycle – the rationality of
entering into the next stage or round or whether to terminate the project. If the previous
model was document driven so the spiral model can be said to be risk driven as it has in
its roots the risk management consideration. Fig. 6 also depicts the whole life cycle
process of the application, from the first development project, through maintenance
projects and enhancement projects until new application development initiatives.
Pressman (1997) describes the model as featuring a realistic approach to the development
of large-scale systems and software. In the real world, software and especially the
understanding of the customer and following this, the specifications evolve as the process
progresses. The customer and developer can more clearly see the possible problems and
risks.

One of the problems associated with the model belongs to the contracting situation.
Convincing the customer that the evolutionary approach is controllable may be difficult
(Pressman 1997). Boehm (1988) admits that the model works well in internal use, as it is
easier to have a flexible and evolutionary software development environment with a
company’s own IT-department. According to him several contract mechanisms exist to
help establishing flexible contracts, but these need further development work (ibid).
However, to have the same level of freedom and accountability in contract software
acquisition is much harder, as the software products are not well specified in advance as
they sharpen during the development process. This makes the contracting situation more
difficult with many open and sketchy specifications. On the other hand the stepwise
approach should address the customer to see the benefits of the model, refer above the
section discussing the staged contracting. In the spiral model the customer or its
representative is involved during the communication, planning and evaluation stages that
gives the customer a good viewpoint from the contractual perspective how the project
advances according to the plan. Kilde (1998) argues that the spiral model is in practical
commercial use often too extensive and complicated.
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Concurrent development model. The concurrent development model can be presented
schematically as a series of overlapping major technical activities, tasks and their
associated states (Davis & Sitaram 1994, Pressman 1997). One activity can be in any one
of the states noted at any given time. For example the activity of analysis can be in the
state of: under development, under review, awaiting changes, under revision, baselined or
done. All activities exist concurrently but they may reside in different states. In this model
the events trigger transitions from state to state (Pressman 1997, 47).

In Fig. 7 the total lead time is the time taken to fulfil the initial objectives of the
project. The concept time is defined as the window of opportunity for including new
information and for optimising the match between the technology and its application
context (Iansiti & MacCormack 1997).

Fig. 7. A conceptual presentation of the flexible approach (Iansiti & MacCormack 1997, 110).

The response time is the period during which the window is closed, the product’s
architecture is closed and new information or technology is rejected. In the more
conventional approach, i.e. the waterfall model the corresponding concept development
stage could be followed by implementation phase only after the first mentioned phase has
been fully performed. Though both models have the same total lead time for the
application development. The flexible process approach is more equipped for shorter
response time and is therefore more suitable for the rapidly changing environments, e.g.
the Internet. This type of development is almost a must in the Internet market as there the
opportunity windows are very short. The global Internet network is characterized by the
wisdom that the first on the market takes all – even though the offering were not the best
solution. Sensing right the needs of the customers and the market are the most important
elements for successful growth in the business.

The usage of this development method has been extensively, and in detail, described
by Cusumano and Yoffie (1999) in their book about the growth and development of the
company that produced the Netscape browser. Cusumano and Selby (1995) have also
described the variation of this method in Microsoft. They call it the synchronize-and-
stabilize software development model. It has the same objective; to be as flexible as
possible in accepting enhancements as late as possible but still retaining the alpha, beta
and final release as functional entities. The Microsoft approach is further characterized by
the team’s vision from which the program manager derives a rough functional
specification, which the team evolves until the end of the project (Cusumano & Yoffie
1999). According to Cusumano and Yoffie the basic idea of this approach is to give
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programmers lots of autonomy to evolve designs iteratively but force team members to
synchronize their work frequently and then periodically stabilize their design changes or
future innovations. The ultimate goal is to balance between hacker-type flexibility and
speed with professional engineering discipline (ibid). They further noticed that most PC
and Internet companies would tolerate incomplete documentation because they stress
code production, not the documents.

This development method is well suited to companies building their own COTS
programs and application for the competitive markets. It is also an interesting possibility
for the MOTS companies as they have the same requirement and objective with their
development process to post-pone the task of differentiating a product, in this case the
application, for a specific customer until the latest possible point in the supply chain
(Feitzinger & Hau 1997). As the product should be designed so that it consists of
independent core modules, which are then complemented with customer specific parts.
See also the platform strategy as described above. Following this road would take the
company to modular process design and mass customisation that are based on three
processual principles: postponement, re-sequencing and standardization.

But there are also dangers in this concurrent development approach, as the software
development process with its subprocesses must be managed rigidly. This is especially
the case nowadays as software development is distributed over the network, even to other
countries with different customers and business habits. In the concurrent development
model the focus of the contracting problems are changed more to the contracts with the
subcontractors. However, Iansiti and MacCormack (1997) do not give any ideas how this
software development process could be used together with procuring customers, as it may
be difficult without a close and long-standing cooperative relationship where both
partners have strong mutual trust. This processual mode is thus better suited for in-house
development work either for the company’s own proprietary software or software
developed for marketing purposes later. 

2.3 Software contracting

Bainbridge (2000) indicates the areas of law that are central for the professionals active in
software contracting. These are the intellectual property (copyright, patents, the law of
confidence8 and trade marks), contract, criminal law and data protection law. When scru-
tinizing the list the richness and diversity of what is needed to be well equipped in a soft-
ware contracting situation can be seen. The software contracting process starts seriously
when the tentative procurement process from the customer’s side and the selling process
from the supplier’s side are successfully matched. He emphasizes the importance of a

8. “The law of confidence protects information. Unlike copyright and patent law, the law of confidence is not
defined by statute and derives almost entirely from case law. The scope of this branch of intellectual property
is considerable and it protects trade secrets, business know-how and information such as lists of clients and
contacts, information of a personal nature and even ideas which have not yet been expressed in a tangible
form.” (Bainbridge 2000, 11).
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“balanced, fair and thorough negotiation is the key to a smooth-running contract and all
the relevant contractual terms and mechanisms should be considered and agreed before
the parties become committed to the contract” (ibid, 164).

The software contracting process has not been addressed directly from the perspective
described in this study in the earlier software contracting literature. Some papers discuss
the problem from the following particular points of view: Whang (1992) has treated the
contracting for software development extensively from a mathematical and game
theoretical point of view. Shavell (1984) has examined contracting in general and also
using only mathematical methods in his study. They both introduce mathematical models
that are highly theoretical and hard to apply in practice with their many constraints. Still
they give ideas about the matters to be taken in consideration when building a more
practical contracting process model.

Marciniak and Reifer (1990) have described one of the first published software
contract models. However, this model depicts only the initial stages of the whole software
contracting and development process, besides it emphasizes the procurer’s view. Fig. 8
highlights the domains that are under scrutiny in this study. The procurer solely normally
carries out the parts indicated by double line. Even though the study of the contract
negotiation is completed from the supplier’s side there is always two parties present. For
the supplier it is valuable to know and understand the customer’s intentions and behaviour
in the negotiation situation.

Fig. 8. Competitive Acquisition (Marciniak & Reifer 1990, 53).
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Software contracts can be in broad terms divided into main categories that are the sale
contracts and the licence agreements. This is due to the prevailing software business
practices: sale contract is used for tailored and MOTS software development and sale and
license agreement is used again in COTS and MOTS software business environment. In
the subsequent analysis the classification from Bainbridge (2000, 207) is followed.
Griffel et al. (1998) discusses the generic model of contracting fitted in an Internet
environment using special contracting software. They define three main phases for
contracting: information phase, negotiations phase and execution phase. ”A contract
represents gathered information, agreed terms and conditions and steps to fulfil mutual
commitments in a formal way, combined into one structured document”. 

Kilde (1999) gives five central elements in software contracting and cooperation see
Fig. 9:

• Visualization; the goal, the process and the method of implementation is well descri-
bed,

• Selection of the cooperation form; i.e. integrated and defined project cooperation bet-
ween the customer and supplier with a conflict handling procedures,

• Managing the uncertainty; customer and supplier identify general and specific uncer-
tainty elements and agree how these will be handled,

• Incentives and sanctions; customer and supplier construct a price structure that ref-
lects the division of uncertainty in order to specify the economic consequences (posi-
tive or negative).

• Change management; customer and supplier estimate and evaluate the changes as
planned in connection to the next iteration round.

Fig. 9 shows the central position of contracts in the context of a software producing
company. The contract affects and touches all parts and functions of the company. Kilde
(1998, 1999) has proposed an interesting model for software development also including
parts of a contracting processes. The model has been constructed under the Norwegian
University of Science and Technology (NTNU) project "Prosjektstyring år 2000" based
on the participating organizations experiences.

Fig. 9. Project management's central domains and the contract's role in context of software
company (Kilde 1998, 17).
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Thus it has its origins in practice. This model showed in Fig. 10 is intended for
software projects for tailored and MOTS type of software development processes. In
these modes there are the software reuse and implementing of components (MOTS) and
on the other hand the production of software according to the customer's specifications
and the delivery of them in functional entities or increments (tailored).

The model constitutes four main phases that always end in a main milestone that is
indicated by MMS 0 through MMS 3 in Fig. 10:

MMS 0: Before the contract is signed at this milestone it is preceded by the
definition of needs phase where the prioritising of the requirements and needs,
analysis of factors of uncertainty is completed and documented, development tools
and environment is selected and overall implementation plan is drafted.

Next the actual development work is carried out under the solution description and the
Iterative construction phases: 

MMS 1: This milestone is preceded by the solution description phase where the
customer's rough specifications are gone through minutely and the solution is
defined in more detail before it is accepted. This is done in order to verify that the
needs and requirements are covered in an orderly fashion.

Fig. 10. NTNU model for implementation of software development project (Kilde 1999, 11).

MMS 2: At this milestone the developed software is ready to be accepted. Before
that during the iterative construction phase the supplier presents a detailed plan for
the future iteration rounds, detailed analysis and design is done where needed,
prototypes and finished components are presented for the customer, supplier
performs testing and further change needs are evaluated and decisions of new
iterations are made at the control points (CP), i.e. after each iteration round.
MMS 3: Before the delivery is accepted, it is preceded by the acceptance and
conclusion phase during that the installation, acceptance testing, training,
implementation and evaluation of the project is done.

According to its name the iterative construction phase resembles, the above reported
spiral model for software development. Though using this NTNU model to represent a



46
software contracting process does not specially call for this spiral model as the
construction phase could be carried out with any other software development model as
well. However, the author of the report has found the spiral model to correspond with his
findings and needs best.

2.3.1 Software development contracts

Often the problem with tailored software development is that the object of negotiation has
several dimensions that must be taken into account. It directly affects customer’s
employees’ work, i.e. it is organizational and it is technical and also complex with
connections to other applications as well as other organizations. Sometimes it is hard to
know in advance all the future requirements that may even evolve during the
development process as the customer starts to understand more about the possibilities of
the new application. The distinction of development and services should be made clear in
the contracts, i.e. what belongs to the development work and what is the subsequent
training, maintenance, services etc. work. Therefore the contract must include terms of
when the development process has been ended and when the maintenance and service
period starts.

The central issues to be negotiated and agreed upon in a software development
contract are the definitions (specifications) of the object, the required rights (copyright
and other intellectual property rights), management of the project and future maintenance
of and enhancements to the software. A good contract should also include, or at least the
parties should understand, negotiation about the price of the applications and the way it is
composed of, time schedule for completion, escrow-arrangements, warranties and
indemnities, liability and arbitration procedures, cf. e.g. (Bainbridge 2000). It can be seen
from the above list in order to negotiate and draft a working contract multifaceted skills
and knowledge are required. In addition the negotiations are many times done under time
pressure and the negotiated issues are technical and complex in nature and it takes time to
bring the parties to the same level of discussion.

The sale contracts are typically used in a tailored software business where the supplier
and software developer surrenders all the firm’s rights to the developed application to the
customer. This convention has its origins from the view that the customer procures for its
own specific software needs subcontracting resources to make the development work.
Thus the customer organization just extends its own IT-department (if existing) outside
the company limits by consulting assignment. The application is typically so customer
specific that neither the supplier nor anyone else gets any benefit from the product.
Though this view is changing as the software companies have found that the developed
applications however embody possibilities for larger industry usage, perhaps after some
modifications to extend the software’s functionality. Also the customer’s have found
advantages giving the proprietary software to be further developed and marketed even
though the competitors could gain from this. The first benefit is of course financial in two
ways as the customer company may get royalties and further development costs will fall.
The risk to develop and maintain the software reduces accordingly as the supplier gets
more customers it has more incentives and resources to appoint to the specific software.
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One obvious reason for the use of sale contracts is that many of the subcontracted
software companies are small in relation to their customers who thus have totally different
negotiation position and power.

2.3.1.1 From the entitlement to the software

There are several generally used methods to protect the rights of developed software.
These rights all come under Intellectual Property Rights, i.e. the IPR is an umbrella
concept. The importance of this legislation has increased during the last years
considerably with a growing and globalized software business. This regulation affects all
forms of digitally stored and used medias. The copyright issues play a dominant role in
the software business, but also the software patenting has gained ground, starting from
the USA and now reaching Europe. In licensing, trade secrets and know-how is shifted
from one partner to another thus the relationship must be good and work in the long-term
(Nystén-Haarala 1998, 24). Therefore in license contracts a clause not to disclose any
critical information that the viable relationship demands is typically included. This can
also be stated in the form of a separate contract document called the Non-Disclosure
Agreement (NDA) that is drafted for a specific situation or for a longer period that may
last years. This short document is commonly used in order to be able to start negotiations
in an open mode.

Intellectual Property Rights. Several legal forms can protect the intellectual property
rights in the software business. These are copyright, patent, trade secret, trademark9 and
contracts (Nycum 1993). The fact that the regulation is old and it has been passed long
ago without the digital era in mind brings problems to enforce it properly in practice.
Therefore, using the general legal principle applied throughout in the protection of IPR,
Farrell and Warren-Boulton et al. argue that copyright protection should not be given to
elements of software that receive a de facto standard status, as this may lead to a monop-
oly with pricing that would not benefit the markets as monopoly hinders the industry and
technology development process (Farrell 1995, Warren-Boulton, Baseman et al. 1995).
Other similar elements are the software interface specifications, as this would again pre-
vent other software companies producing similar competing applications. They favour the
possibility of reverse engineering, as this would enhance the interoperability between dif-
ferent vendors software (ibid). Opposite standpoints have also been presented as Thurow
(1997, 101) suggests that ”free usage of knowledge ends up with societies that create too
little new knowledge”. For this reason he argues for a discussion of more production ver-
sus faster distribution of new ideas. The decision should be based on economics of the
industry to determine the appropriate incentives. The property rights should be enforcea-
ble and the resolving procedures of possible disputes should be fast and efficient when
carried out (ibid).

9. Trademark, service mark and trade name may consist of distinctive symbols, pictures or words or even
combinations of these that companies use to distinguish and identify the origin of their products. These are
not discussed in this context, for further information, see e.g. (Gordon 1986, 154) and Trade Mark Law
(Finland).
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Copyright. The first and most commonly used protection method is the copyright law
as it automatically gives protection for the next 70 years (from the death of the author)
and at the same time it is global. It thus protects the software from unauthorized
duplication, use and exploitation (Lim 1996). However, the copyright only protects the
manifestation of the software, i.e. source and object code, not the idea, procedure, system
or method (ibid). In many cases it may be difficult to judge if the modified software
(source code) is same or different, as seen from the perspective of the law. It also protects
the program manuals, preparatory design material, databases, as well as almost any form
of work made and stored in digital form, if the textual document fulfils the criteria of a
literal work in the sense of copyright law. Thus the protection is rather easy to get but it is
not very strong and is ambiguous.

The general rule is that the developed software is protected under the copyright law
and the rights belong to the producer, i.e. the software company. From this it follows that
customers depend on the case and the company policy to obtain varied rights. In the
software business field quite obscure opinion about copyright issues concerning software
and other material attached to it prevails. Takki (1999) argues for the win-win solution
where both parties can protect their own interests. The parties should carefully analyse
their true needs concerning the ownership rights needed. If the ownership rights are
transferred in the contract then the customer obtains the following types of rights. First,
the customer is allowed to copy as many copies as it needs, thus the number of users is
not limited. Second, The customer is allowed to further develop the application itself or
using third party. This again requires technical capabilities, as the customer does not
obtain the source code. Third, the customer is also allowed to transfer the application to a
third party, e.g. in case the customer company is acquired or customer’s IT-department is
outsourced (ibid). But the customer does not get the source code as it stays in the
supplier’s possession and they are not allowed to commercialise the application. If the
customer really needs all the rights then the contract must include a statement that clearly
indicates this, e.g. the phrase “with all transferable rights” (ibid).

Patent. Patents protect innovative and useful products, processes as well as programs
(Lim 1996), see also (Cooter & Ulen 1999, Bainbridge 2000). A patentable product or
process must be novel, non-obvious and useful (ibid). The patent gives a stronger form of
protection than the copyright. Software patenting started to grow in the 90’s when the
United States Patent and Trademark Office10 (USPTO) initiated granting patents even to
software. Software patenting is one of the new important issues that will have a
significant effect on the software field. This again demands for clear contracting
processes for software companies in order to be conscious what is a proprietary software
for the company all the time. With a clear strategy of building own competence and a
software base the company builds its own future. The problem with patenting is that the
protection it gives is territorial, it is quite expensive and a slow process and the patenting
reveals the invention to public. Also the costs of litigation in patent cases are high,
especially in the USA. Thus the company applying for a patent must be ready and capable
to defend the granted patent. The patent when renewed gives protection up until 20 years.
As patent protection is not automatic the companies usually trust special firms that
employ patent attorneys to inspect and evaluate the possibilities of patenting the software,

10. http://www.uspto.gov/, others: http://www.ipo.org/, http://www.european-patent-office.org/, 28.10.2001
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i.e. is the software new and innovative enough (involves an inventive step, capable of
industrial application) to be eligible for a patent11.

Trade secret. Trade secrets law protects proprietary information that is used by
business and which provides a competitive advantage, i.e. software and software related
documents (Lim 1996). Some protection is also derived from the Act of Trade Secrets that
enables the parties to conceal confidential information that they have learned from each
other during the procurement and software development process. But this is difficult to
implement in a watertight manner. Assets that are protected by trade secrets law are e.g.
algorithms, techniques, software tools and components (ibid).

As Lim notes software protection can fall under several intellectual property tools (ibid).
Some of these can be used simultaneously, but some are exclusionary in their nature, this is
evident when the patent and trade secret law is compared. When filing a patent it must be
described and disclosed. Thus it is difficult to find the optimal protection, but Nycum gives
a procedure to establish the proper protection level for the software:
1. Choose the asset to protect.
2. Determine the value of the asset.
3. Determine the useful life of the asset.
4. Recognize the vulnerability of the asset.
5. Determine the time and money available to acquire the form of protection.
6. Select the form or forms of protection, which best meet the needs (ibid, 414).

In spite of these above intellectual property rights’ tools, Davis et al. (1996) argue for a
more effective set of new instruments that pay better attention to the “intangible industrial
know-how” as they call it. They reason that the know-how of engineers and designers is not
well protected with the present tools. They are “too utilitarian for copyright and
insufficiently inventive for patent” (ibid, 30). However, the stream seems to go in an
opposite direction according to Davis, as she interprets the new Uniform Computer
Information Transactions Act (UCITA) (2000). According to her UCITA interprets software
as intellectual property that must be licensed, though the licensee does not own the software
and is not able to transfer the license (ibid). The legislation also gives rights to the software
producer to include electronic self-help into the software, thus allowing the software
company to enter the product e.g. via Internet. The reverse engineering is also outlawed and
it allows the supplier extensive warranty disclaimers (ibid). The new act demands more
time for negotiations if it is in the interest of the customer and supplier, as the parties are
able to agree on the form of the licenses, e.g. to “opt out” the clauses expressed by the
UCITA framework (ibid). In licensing, European Community (EC) law and directives12

have again a different approach, see e.g. (Worthy 1994).

11.  Edelman (1998) discusses about the social meaning of patent and license.
12. - Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation

of certain aspects of copyright and related rights in the information society.
- Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs. 
- Amended proposal for a Directive on copyright and related rights in the Information Society (21 May
1999).
- Report from the Commission to the Council, the European Parliament and the Economic and Social
Committee on the implementation and effects of directive 91/250/EEC on the legal protection of computer
programs (10 April 2000).
The above directives and report can be found on the site: 
http://europa.eu.int/comm/internal_market/en/intprop/docs/index.htm, 28.10.2001
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2.3.1.2 Licensing contracts

Software companies use licenses to be sure that the products are used according to the
agreement and in a way that benefits them economically. On the other hand the customers
want to know the conditions of the software they are going to procure and take into use
(Donner 1996). Fig. 11 shows schematically the different phases of licensing operations
from the software producer (the licensor) via the dealer, VAR, or OEM distributor13 to
the customer who is the end-user of the software and is granted a license to use the soft-
ware. With the license agreement the licensor gives the licensee permission to use a copy-
right, patent, trademark, know-how, or some other exclusive right for a compensation, i.e.
royalties. In short, the license is a technology transfer agreement. The licensing is a fast
and relative cheap way to go international. Software companies use it extensively and it is
the most important contracting form in this business. Fig. 11 depicts a situation which is
interesting also from a contractual perspective as the customer actually makes two con-
tracts when procuring licensed software.

Fig. 11. Activities between the licensor, dealer and customer (Siira 1998, 59).

The customer makes a sale of goods contract with the dealer and a license agreement
with the licensor, i.e. the software producer. The COTS business and to some extent also
the MOTS business is easier from the customer’s point of view as the supplier is able to
demonstrate the application in advance compared to the tailored approach. The software
and applications are the suppliers’ proprietary products and they only deliver the object
code14 to the customer. The license agreement is the most common form of contracting in
COTS and MOTS software businesses. Typically the software company that owns the
rights of the software gives the customer only permission to use the focal application, i.e.
the company grants a license and in this transaction it does not transfer its ownership
rights away. The customer again in return pays the license fee. The license may have var-
ying duration, i.e. fixed period, renewable, or there is no indication of the duration. In this
case the license covers the software as long as the copyright protection is effective (Bain-
bridge 2000). The license may give rights to use the application in an agreed environ-
ment and extent, i.e. the number of users at a time is agreed. Takki (1999) succinctly

13. Iyer gives a concise and practical description with selected case illustrations of legal aspects concerning the
agents and distributors practicing in the EU countries (1992, 129–161).

14. The developer's written source code is compiled to object code that is executable by the computer.
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describes the applications to be the sum of its technical features and license conditions. If
either of these features or conditions do not satisfy the customer then the firm searches a
substitute from the markets. Though this is not always possible e.g. in a situation where
the supplier has gained a dominant position in the markets with its product or when the
supplier owns highly specific and generally vitally important know-how that is not suffi-
ciently available in the markets. In the COTS business it is usual that there are several
transactions between the producer, agent and the end-user as depicted in Fig. 11.

The MOTS business is interesting as it includes both the sale and license aspects. The
licensing comes from the fact that as described above the MOTS software is built from
two separate elements. These are the ready-made part and the customized part, where
typically the ratio is from 50 – 90% and respectively 50 – 10%.  Thus the ready-made part
resembles the COTS business and is licensed to the customer (cf. platform). The other,
tailored part – may or may not be sold with all affiliated rights as it depends on the
software company’s policy (also customer’s) – is again made under sale contract as in
many cases the customized part is to such a degree a customer specific product that there
are no reuse possibilities. The software company only derives know-how for further
customizing cases. Though in some instances the software components could also be later
used in other projects. For the reason of software licensing the existence and scope of
intellectual property rights is of fundamental importance (Bainbridge 2000).

A typical COTS license form is the so-called shrink-wrap-license that is prominently
used by the distributors when they act as agent for the software producer. The license
itself accompanies the application as well as the instructions and other documents
included in the package. Also the producer can use this kind of contracting as it is fast and
labour saving, as it is not negotiated nor signed. Though the legitimacy of the contract is
questionable, if the customer has had the possibility to familiarize themselves with the
license text then the customer can be seen to have in a legally binding manner accepted
the license, but the binding nature often further requires an opportunity to return the
software if not satisfied with the contract text (cf. Donner 1996). However, there are not
many proven court cases that would create any precedents. In some states in the USA this
kind of license is legal and this has mistakenly indicated that this would be the prevailing
convention all over the USA (Hannula & Virmavirta 1994). To let the partners distribute
software producer’s applications, the software company must use VAR, OEM, or a
distributorship agreement. These are in a sense licenses to license the software package
further.  

Gifford (1999) argues that a relational contract, which is considered periodically, is
optimally less complete than a market contract, which is not directed. Thus the relational
contracts are characterized by possibly subsequent periodic attention of supervision,
monitoring, consultation and renegotiation. On the other hand the business partners in the
case of market contracts do not need to be prepared for further contractual discussions
(ibid). These different contractual modes can be exemplified within the sphere of this
study as follows. The tailored software business utilizes predominantly relational
contracting. The contracts are continuously specified during the software development
process accordingly the needs of customer’s and supplier’s growing wisdom of the
application under development. The COTS business again relates to the market type of
contracts at least in situations where the customer (and supplier) is not interested
establishing a long-standing relationship for whatever reason. Interestingly the MOTS
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business falls between these relational and market modes as it has both elements of these
contractual modes. Gifford (ibid) also argues that the license type of contract goes
between these two extremes. The primary issue separating the contractual modes is the
cost to the supplier of monitoring and controlling the license agreement.

Chávez et al. (1998, 48) suggests that the component license should minimally
specify:

• “The rights the licensor authorizes the licensee to exercise in the software (license
grant),

• Payments to the licensor,
• Who owns the licensed component and modifications to the licensed component,
• The risks and liability each party assumes under the license,
• Support, maintenance, and warranties for the licensed component, and 
• The confidentiality of the licensed component”.
They further discuss the differences between the commercial exploitation possibilities

and ways of the COTS and component software and their effect on licensing issues.
According to them, both cases require different approaches to formulate the licensing
agreements (ibid).

2.3.1.3 Managerial issues

A typical managerial arrangement is depicted in Fig. 12. As a general rule software
development is done in a project organization. When the developed application is large
enough two separate groups to administer smooth project flow is agreed in the contract
(Tähtinen 1999).  The first is usually called the steering committee that is put together
from the customer and supplier’s management representatives. They have ultimate
decision rights concerning questions that need to be answered immediately or that the
project group is not able to decide. The steering committee is responsible for the finances
of the project and it is responsible for changes that have contractual implications. Usually
the project managers from both companies are represented in the committee, this is so
that they are able to bring the information from the project group to the committee
members and vice versa.

The project group is again put together from both companies’ IT- and software experts
and sometimes also future users are represented here. The project group is the resource
that actually fulfils the contractual obligations. The management of the software project
varies greatly and is dependent on the customer’s and software company’s operating
policies, quality systems and other operational procedures as well. The parties must
decide on how decisions are made and what the approvement procedure used during the
cooperation is.
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Fig. 12. The organization of tailored software development projects (Tähtinen 1999, 30).

2.3.2 Software contract templates

The same laws that are applicable in general commercial and contractual law can feasibly
be used in the software business. However, the company law itself can be perceived as
one form of contract templates that both parties may capitalize in order to save
transactional costs. Though software has its peculiarities, e.g. it is not tangible, it often
includes services and the procurer finds out about the product only after the contracts
have been signed in the case of tailored software. Thus the software business has its own
characteristics that need for special laws that address these questions (Augustson &
Begstedt-Sten 1999). This is one of the reasons why the line of business has developed its
own contract templates to facilitate the contracting procedure between the customer and
supplier.

Standard contracts in software business are used, as the business itself is complex and
emphasized by fast development of different cooperation forms as well as different
business models. Standard contracts easies both customer’s and supplier’s confidence on
the quality of the contracts and enables a better comparison between different suppliers’
offers. Also the known and open contracts can be better distributed in the organizations.
However, in some cases the standard contracts can be difficult to use as they may have
clauses that are not justifiable in some specific cases. The parties should also understand
when not to use the standard contracts as they must still be regarded as directive and the
users must understand the issues included in the templates and the peculiarities of their
focal software field (Christner 1995). Standard contracts can be drafted by one of the
partners or the partners together. In some cases the templates can be made by the
industrial organizations’ IT2000 templates (Keskuskauppakamari 2001). If the templates
are drafted by one of the partners then this organization may strive for a better legal status
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compared to the adverse party, which can cause problems for their binding force from the
legal point of view.

The IT2000 templates are aimed for business-to-business contractual relations between
supplier and customer in domestic delivery, even though an English version of the
contract templates also exists. The Finnish Central Chamber of Commerce, The Finnish
IT Services Association, The Finnish Information Processing Association and The
Finnish Logistics Society have drafted them jointly. They have been looked over by the
supplier’s and customer’s representatives. The contract package also includes instructions
for the use of the templates, e.g. mentioning that in a company specific mode of action
and in demanding and complex deliveries it is better to agree case-by-case additional and
special conditions. Among other things, phasing the total delivery project (definition,
execution, piloting and delivery) depends on and varies between agreed projects. The
package contains the following elements and contract drafts:

• General Terms and Conditions,
• Special Terms and Conditions for the Delivery of Customized Software,
• Special Terms and Conditions for Deliveries of Standard Software,
• Special Terms and Conditions for Deliveries of Equipment,
• Special Terms and Conditions for Consulting and other Professional Services,
• Special Terms and Conditions for Equipment Maintenance,
• Special Terms and Conditions for Software Maintenance and
• Terms and Conditions for Small-Scale Deliveries.
The special condition templates are meant to be used together with the General

Contract Conditions template. Tailored software (tailored and MOTS) and packaged
software (COTS and MOTS) have separate templates as they include notable differences
e.g. right to use, right to make changes, acceptance practices and warranties. The starting-
point is that the copyright of the software and of the results of the services resides with
the supplier and the customer gets the defined right to use in the contract. The basic idea
is that delivery phase has its own contract and service, the maintenance and support phase
has their own contracts. Still these should be made simultaneously.

The contract templates offered by Tieke – Finnish Information Society Development
Centre15 – are targeted to those software companies that are going to enter the export
markets, thus they are drafted in English. They cover and give advice on international
software contract negotiations and contract law issues with commentaries. The database
contains some twenty different basic contract templates. During the 90’s Swedish soft-
ware organisations produced a collection of contract templates to be used in the software
business. They include Contract 90 (Avtal 90), which concentrates on tailored software
development and delivery, Maintenance 90, Development 92 (SITO), Services 92, Tele-
communication services 93, Leasing 93, ABDAKA 96 for IT-consulting. However, the
supplier’s side drafted all these templates whereas the outsourcing template for Providing
IT-Machine Services has had a broader participation from the industry (Christner 1995,
Augustson & Begstedt-Sten 1999).

The opinion for standard contracts varies prominently e.g. Lacity and Hirschheim
(1993) advise the outsourcing customer to discard the vendor’s standard contracts. They
emphasize the one-sided view of these contracts. According to their experience, the

15. http://www.tieke.fi/, 28.10.2001
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contracts do not include performance standards nor penalty clauses for non-performance
situations. This view can only be supported if the templates are drafted by either side
alone and only with their own advantage in mind. However, if they are formulated by the
line of business organizations, they at least should be more balanced. Their perspective is
also a typical example found in U.S. literature covering software contracting from the
customer’s side. They see the software or service provider as a suspicious entity, more
about this attitude see e.g. (Peterson & Carco 1998). Marciniak and Reifer (1990)
introduce some key elements included in U.S. software contracts. U.S. contracts include
labour (right to belong to labour union and how disputes are mediated) and socio-
economic (race, colour, religion, etc.) clauses.

2.3.3 Customer perspective – software acquisition standards

Of all of the objects of software engineering, process is the one which receives the most
attention today. It is commonly believed that the implementation of a sound software
development process is strongly correlated with the production of high-quality software
products. Of course, this attitude is not unique to software development – the ISO 9000
standards apply the same premise to the manufacturing of systems (Moore 1998, 187). 

A few software acquisition and procurement standards exist that provide rather
formalized and deterministic guidelines for companies that consider purchasing some
software product. Buying organizations have also used maturity models to support their
software procurement processes (Rugg 1993), for example the Software Acquisition
Model, SA-CMM16. A software supplier company can also use these as guidelines, when
preparing to give an answer to the RFP. In the following is analysed briefly the ISO and
IEEE standards that concern software acquisition.

The software acquisition process is a part of the so-called Primary life cycle processes
that serve the parties during the life cycle of the software in the ISO/IEC 12207 standard
(1995). In the ISO/IEC defined initiation activities the customer should prepare,
document and execute an acquisition plan where the software acceptance strategy,
conditions, and alias criteria, are defined. The contract preparation and update activities
include tasks meant to establish a procedure for supplier selection, including proposal
evaluation criteria and requirements compliance weighting. The standard describes the
requirements for the actual software supply process, focusing on how to carry it out
effectively.

The ISO/IEC 14598-4 standard (1999) is intended for organizations that are planning
to acquire an existing or pre-developed software product. It contains requirements,
recommendations and guidelines for the systematic measurement, assessment and
evaluation of software quality during the acquisition of COTS, tailored, and MOTS
products as well as of the modifications to existing software products. The standard may
also be used for software product selection purposes, deciding on the choice or
acceptance criteria of the product. The processes described in the standard aim, however,

16.  www.sei.cmu.edu, 28.10.2001
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more towards ensuring the quality of the software to be acquired than on evaluating the
supplier’s capabilities and processes.

The IEEE Computer Society has published two standards related to software
acquisition. IEEE Std 1062/1998 (1998) gives recommendations on software acquisition.
Among other things, it describes practices for evaluating and qualifying the supplier’s
capabilities of meeting the customer’s requirements. This standard uses recommended
practices to classify software products by the degree to which the acquirer may specify
the features of the software: COTS, MOTS and fully developed items (tailored). In the
IEEE standards one of the key milestones of the software acquisition process is
contracting that includes three steps: (i) identifying potential suppliers, (ii) preparing
contract requirements and (iii) evaluating proposals and selecting the supplier. Identifying
a potential supplier includes the following activities (ibid):

• Gather information on available software products,
• Evaluate software during a demonstration,
• Survey users of the supplier’s software,
• Review performance data from previous contracts and
• Survey several suppliers’ offerings.
The process for evaluating proposals and selecting the supplier is designed to ensure

that only skilled and responsible suppliers are being selected. This includes at least the
following activities: evaluate supplier proposals, visit supplier facilities, select a qualified
supplier and negotiate the contract. The recommended supplier evaluation checklist
addresses the following aspects: financial soundness, experience and capabilities,
development and control processes, technical assistance, quality practices, maintenance
service, product usage, product warranty, costs and contracts.

The IEEE standards provide far more exact supplier screening processes than the ISO
standards. In particular, the former include rather precise checklists for evaluation
purposes, whereas the latter are more open. The standards include some guidance for
software suppliers, but mostly for fulfilling the customers’ quality requirements.

2.4 Summary

Contract law has been shifting from classical contracting through to neoclassical
contracting to the present relational contracting. Relational contracting is extensively
operational in the business context of long-standing relationships. Under the auspices of
relational contracting the process-view as analysed by Pöyhönen (2000) has evolved. The
process-view of contracting is well applicable to the project shaped undertakings
dominating especially in software business. Williamson (1985) explicated the
interdependence of contracting and governance with bilateral governance being
appropriate to long-term contracting issues. However, as presented only few basic and
quite generic contractual models exist, that do not give any further specific understanding
for contracting in software business. Under the paragraphs of procurement and contract
negotiations the situation in which the customer and supplier are in was described briefly,
when they entered into a contract negotiation.
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The contracting in software business is divided into three categories: COTS, tailored
and MOTS business approaches, each have their own peculiarities that must be paid
attention to in companies’ operations. The importance of IPR with copyright, patent and
trade secret issues is gaining momentum with the Internet as well as with the globalisation
of the whole software business. The main contractual tool for protecting the software
company’s IPR is licensing. This is usually implemented by template license agreements
that the customer takes or leaves. The customer side is quite well equipped with several
standards and an abundant literature base for assessing the software supplier before
signing the contract and during the software development process. However, as the
perspective in this thesis is on the software company, the customer side is only treated
briefly.

Ring and Van de Ven (1994) quote Atiyah (1979) that a paradigm shift prevails in
contract law from single and discrete transactions toward more accommodating future
risks by relationship management processes, instead of adhering strictly to the written
contract and its wordings. Further they argue that over time the development of the formal
and informal processes of negotiation, commitment and execution complements the
formal contractual relationship increasingly with elements of personal relationships and
the longer the cooperation the more clearly the formal agreements mirror informal
understandings and commitments. They also correctly emphasize the fact that social-
psychological processes will take far longer to develop than the formal contracting itself
(ibid). The contract negotiating, drafting and writing process may take time but the
psychological aspects of the partners mentally adapting during the cooperation will take
more time.

In this overall software business context, the present developing relational contracting
practice, especially with the process-view of contracting is an appealing approach to be
used.  The relational contracting practice, applied frankly by both parties, facilitates the
whole life cycle of software acquisition, development and implementation processes.
Furthermore, it increases the possibility to fulfil the contract successfully and to end up to
an outcome that satisfies the customer as well as the supplier. Though, it must be
understood that the legal thinking, practices and the law itself transform in much slower
pace than the industry driven needs of software business. The contracting form itself does
not depend on the development model that the software company applies, be it the linear
sequential, spiral, or concurrent development model. All development models are
constructed with feedback loops, as they include the step-wise approach that is needed
when defining and building new software applications or parts of them in an iterative
fashion.

From the analysis the conclusion that the software contracting is a multifaceted
endeavour, can be drawn because the contracts must not only fulfil the legal-technical
needs but it must cover the business as well as the software technical aspects. The main
emphasis must be placed on the last part, not on the legal peculiarities. If the contract
includes high sanctions against possible damages that the unfulfilled contract would cause
to the customer, this would lead to a higher contract price. So, in the end it is the customer
who pays this sanction. On the other hand, if the sanctions are too low then there is no
extra incentive for the supplier to fulfil the contract.

New important factors dominate the software markets: 1) the development time of new
applications is notably shorter, 2) importance of the time to market has increased and 3)
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stronger relationships between many small special skilled companies. In this context the
mastering of the markets and anticipating future trends is extremely difficult. The
relationships with various forms of cooperation, ownership and business models
accordingly reflect more complex contracts (Klein, Crawford et al. 1978). To help to
reduce this complexity some organizations and companies have drafted template contracts
to be used in different contractual situations and with different customer segments.

From the above discussion it can be seen that pure juridical contracting and negotiation
models do not give much help to the companies in formulating their own specific
contracting practices as these general models totally lack line of business specific
elements. Also they solely depict one contractual negotiation and software development
round, leaving out the network of several contracts that actually form the company’s
contractual sphere with all different contractual liabilities and the important relationship
development over time.



3 Process and relationship approach

In Chapter 2 the legal and business environment of software companies was established.
As indicated software development is usually organized by projects that follow a proces-
sual approach. This chapter starts with an introduction to the processual research
approach by analysing the process concept first in general terms and presenting several
process definitions and process characteristics. Then it advances to discuss business pro-
cesses accompanied with a survey of customer-supplier business models. The chapter
ends with a contemplation of the features of business relationships between firms and
how the relationship evolves over time.

3.1 Rationale of the process approach

In order to describe and analyse the company management and functioning of organiza-
tions the processual approach is used, as it has been found to be most suitable for focal
research purposes. The starting point in specifying and designing software applications
and information systems has traditionally been processual. This method is often multidis-
ciplinary in its character (Dawson 1997). Chapter 1 depicts the environment of this study
and the research context has been described to interact three main disciplines into this
research stand – computer science, economics and the science of law. The intent is to
find, analyse and define the contracting processes in a software company. This study is at
the invention and discovery stage where the software producing organizations are audit-
ed and key processes are identified, analysed and explained. This process has not yet
been done in a disciplined way for software companies and their contracting processes.

The software producing companies are working in a turbulent environment. They are
all the time trying to keep pace with the fast development of the surrounding world. On
the other hand they would like to standardize their operations and processes to be in a
better position to answer the market’s demands. This situation is ambivalent as the
companies should be flexible and receptive for new ideas and developments and on the
other hand to be stable, i.e. trying to clarify and explicitly plan carefully its processes.
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Davenport et al. (1996, 54) relate that "The process approach promotes an
examination of what and how things are done from a viewpoint of producing value for a
customer". Still, analysing the knowledge work and process is not an easy task as the
inputs and outputs are less tangible and discrete therefore not allowing clear monitoring.

3.1.1 Process definitions

The literature is abundant with different process definitions depending on the purpose,
research approach and even on the environment in question. They emphasize certain
characters of the process and ignore others. This may be due to the imprecise nature of
the processes as the definition may only unfold as the process is followed through (War-
boys, Kawalek et al. 1999). Here some appropriate definitions for a process are given:

• The Oxford English Dictionary gives a formal definition for a process that is “A
continuous and regular action or succession of actions, taking place or carried on in
a definite manner and leading to the accomplishment of some result; a continuous
operation or series of operations”17. Focus on continuity.

• Armistead et al. (1996) defines transformation process as the conversion of inputs
(resources) into outputs (goods and services).

• Davenport (1993) defines the process to be a specific ordering of work activities
across time and place, with a beginning, an end and clearly identified inputs and
outputs: a structure for action. Focus is on a structural element.

• Pressman (1997) defines the process in a software development context to be a
framework for the tasks that are required to build high-quality software. Focus on the
engineering approach.

• Zahran (1998) defines the process with three aspects: the process definition, the
process learning and the process results. Gives a holistic view.

• Van de Ven and Poole (1995) refer to process as the progression (i.e. the order and
sequence) of events in an organizational entity’s existence over time. Focus is on
development.

In Fig. 13 the inputs consist of the transformed resources that can be described by
resources, which are converted in some way, e.g. a combination of materials, information
and customers themselves and from transforming resources that are the resources, which
act upon the transformed resources. The two key inputs here are the facilities (buildings
and equipments) and operating, maintaining, planning and managing staff.

The transformation process combines the resources to produce the planned output.
The conversion process may follow different routes characterized by improving, care
taking, or transferring. According to Armistead et al. (1996) only a relatively small
number of types of transformation process emerge, usually combinations of two or more
of these basic types – improving, care taking and transferring.

17. http://dictionary.oed.com, 19.10.2001
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Fig. 13. Transformation process model (Armistead, Harrison et al. 1996, 118).

Products and services can characterize the transformation process’ outputs, where the
goods are tangible, storable and transportable. Services again are intangible and are not
storable and transportable. They are typically consumed simultaneously during the
production process. The outputs from the transformation process is usually a combination
of these both products and services outputs.

Two additional process definitions are used in software related standards:
• Information technology – the software life cycle processes standard defines the

process as a set of interrelated activities, which transform inputs into outputs (ISO/
IEC-12207 1995). Focus on activity (black-box).

• IEEE Recommended practice for software acquisition standard defines the software
acquisition process as a period of time that begins with the decision to acquire a
software product and ends when the product is no longer available for use (IEEE/Std-
1062 1998). Focus on product's whole life cycle.

From the above spectrum of different definitions the conclusion can be drawn that to
define, to describe, not to mention to analyse the processes is a laborious task with many
perspectives to take into account. Zahran (1998) notes that the process is the glue that ties
the skills, technology, organizations and management together in order to achieve set
business goals and objectives. He also compares the organizations with and without a
process-focus and finds the latter one acting as a fire-fighting brigade focusing its efforts
constantly to deal with the problem areas, Table 4. As he notes further this is more visible
and sometimes more 'heroic' than the processes unfolding smoothly without any great
visibility and problems (ibid).

Still the process approach is not the final salvation for the software community as
Davis (1995) criticizes the one-sided focus' shift from product issues to process issues.
She further notes that during the last few years various methods and solutions to tackle
the problems belonging to software development have emerged, but the swings from one
extreme to another do not solve the problem as long as product and process are treated as
forming a dichotomy instead of a duality (ibid). This emphasizes that the world is not
black and white.
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Table 4. Impact of process focus (Zahran 1998, 10).

Van de Ven (1992) introduces three different characterizations for processes:
• A logic that explains a causal relationship between independent (inputs) and

dependent (outputs) variables in a variance theory. This needs a process story or logic
to explain the interdependence between the input and output variables.

• A category of concepts or variables that refers to actions of individuals or
organizations. These concepts are e.g. communication frequency, workflows,
decision-making and techniques.

• A sequence of events that describes how things change over time, i.e. it has a
historical perspective and focuses on the sequences of incidents, activities and stages
that unfold over the duration of a focal subject’s existence.

As Pettigrew (1997) argues that only the last definition explicitly and clearly examines
the process in action and thereby is able to describe how some entity develops and
changes over time. He emphasizes the time and context where the events, actions and
activities unfold.

3.1.2 Process characteristics

As can be noted in the previous paragraph the process definitions vary considerably thus
the characteristics that describe the processes must vary accordingly. Subsequently is
described and analysed some central process classifications that also are found interest-
ing for the purposes of this thesis.

Curtis et al. (1992) have tackled the problem arising from the associated complexity of
the processes. They have introduced four different process views:

• Functional – what process elements are performed and what are the relevant
information flows,

Aspect of comparison Without process focus With process focus

Process discipline Processes are improvised by the staff and 
their management in the course of 
performing their activities.

Processes are defined and followed by 
staff and management; process 
discipline is the norm.

Organization Functions and roles do not necessarily 
align with the process requirements.

Functions and roles are defined in 
support of the process.

Management Staff performance is measured in terms of 
the number of work hours.
Managers are usually focused on solving 
immediate crises.

Staff performance is measured in terms 
of process performance and results.
Such measurements are defined and 
agreed.
Manager’s focus on the quality of both 
process and product.

Skills and training Training is ad hoc and oriented towards 
personal inclinations.

Training is planned and is defined in 
support of the end-to-end process.

Tools and technology Tools and technology are acquired as ad 
hoc point solutions without an overall 
plan and strategy.

Tools and technology are selected in 
support of the end-to-end process and 
the automation of process activities.
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• Behavioural – how and when process elements are performed, 
• Organizational – where and who performs the process elements and 
• Informational – what informational elements are produced or manipulated by the

process. 
These perspectives are later augmented with an interactional view of process activity

to combine the behavioural and organizational views (Warboys, Kawalek et al. 1999).
These activities include different components, some are human and some are
technological components. What is also important is that the components interact with
each other in a regular fashion, though the degree of regularity may vary.

Armistead and Rowland (1996) give other features for processes that are structural,
operational and limiting output.

• Structure depicts the basic model where the resource inputs are transformed into
outputs of the focal process. During the transformation process value is added to the
inputs. The second process uses the first’s process’ outputs as its inputs and further
the second process' outputs are again inputs for the third process, thus the processes
form a network of processes.

• Operational aspects describe the purpose of the process at any level and the tasks
belonging to it. Also the ownership, commitment and control of the resources to
achieve the task.

• The features that may limit the consistent output are those that entail variability or
uncertainty in resource or capabilities usage. 

Armistead (1996) describes the processes by hierarchies of elements that facilitate the
analysis and description of the focal processes, as the influence, causality and system
dynamics in the process network in whole is studied, see Fig. 14.

Fig. 14. Business process breakdown structure (Armistead, Harrison et al. 1996, 121).

For example if the business process in Fig. 14 were the customer services process, it
could be divided into four process elements, e.g. marketing, sales, order management and
logistics. Further the sales process element could be defined by three activities, the
management of customer accounts, customer sales support and claims processing. Finally
the activities can be defined to the task level, which can be written up as procedures with
individual process owners.

The driving assumption behind processual thinking is that the reality is not a steady
state, but it is a dynamically evolving phenomenon. This study tries to “catch in flight”

Business processes

Process
elements

Activities

Tasks
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the development process in a longitudinal way following the actions and unfolding of
events and outcomes from the start to the end of the focal software contracting process.
For this, a proper and relevant taxonomy that can be used to describe the process is
needed, including the becoming, emerging, developing, transforming and decaying
phases. Pettigrew (1997) states that in a processual analysis the language used must be
grounded in action as the actions drive the processes. Actions are still embedded in
contexts, which limit their information, insight and influence. However, the dual quality
of agents and contexts must be recognized. Contexts are shaping and shaped. Actors are
producers and products. The aim of this study is to find out patterns and habits that are
contained in the focal processes as well as to find the mechanisms that drive these
processes. To make the results more reliable the different cases are compared and
similarities as well as differences in their operation are searched as the links between the
processes and their outcomes are of interest, too. Pettigrew states that the processual
analysis should study and explain the what, why and how of the links between the
context, processes and outcomes. He further expresses five internally consistent guiding
assumptions to be taken in to account when conducting processual research (ibid, 340):

• Embeddedness, studying processes across a number of levels of analysis;
• Temporal interconnectedness, studying processes in past, present and future time;
• A role in explanation for context and action;
• A search for holistic rather than linear explanation of process; and
• A need to link process analysis to the location and explanation of outcomes.
Embeddedness in this research setting means that the level one processes are the

processes with which the contracting process is closely operating and the level two
processes are those company processes that the contracting process is not so closely
working with or they are even outside the company. The empirical data available
describes the behaviour of these focal companies during the contracting processes. From
this data the elements in the past that shape the present and the present elements that in
turn shape the future are the ones which have to be found. The task is to understand the
sequence and flow of events over time and to build a model that would benefit companies
in the future with the contracting processes. The question is how it is possible to find
patterns with some simultaneity, regularity and cycles? To establish a holistic picture
about the contracting process and its effects on the surrounding processes is done by
comparing and combining the findings and explanations of the several cases. This process
study gives knowledge about contracting processes and their outcomes as well as why
and how the outcomes of the processes shape them differently in different companies?

According to Tinnilä (1994) the main characteristics of processes are:
• They have customers, i.e. processes have defined business outcomes and there are

recipients of these outcomes. The customers may be internal or external of the
company.

• They cross organizational boundaries, i.e. either functional or company barriers.
• Their efficiency should be assessed from the customers’ viewpoint.
• They have owners, i.e. a person responsible for the process exists.
The above list shows the four keywords characterizing the process. The process must

have a customer, be it inside or outside the firm, but there must be someone for whom the
resources are used and who values the outcome. Besides this, the process must be
maintained and developed by its owner and definitely from the customer’s perspective.
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The process, as defined, acts efficiently over organizational borders, again inside or
outside the firm.

3.1.3 Process theory classification

Van de Ven, Poole and others introduce four different types of process theories, i.e. four
basic schools of thought that explain the change behaviour in the organization: life cycle,
evolutionary, dialectical and teleological (Van de Ven & Poole 1995, Poole, Van de Ven
et al. 2000). They suggest that these four basic types of theories are adequate alone or
combined to explain all specific theories of organizational change and development, see
Table 5. In making good use of these theories new perspectives can be found as defined
and analysed the conceptual models of different process patterns.

Table 5. Families of Ideal-Type Theories of Social change (Van de Ven & Poole 1995,
514).

These theories have distinct event sequences and generative mechanisms that they call
as motors. These engines as Aldrich (1999) calls them explain how and why changes
happen and why the process progresses. Further they define change, to be a one type of
event of an empirical observation of difference in form, quality, or state over time in an

Family Life cycle Evolution Dialectic Teleology

Members Developmentalism
Ontogenesis
Metamorphosis
Stage and cyclical 
models

Darwinian evolution
Mendelian genetics
Saltationism
Punctuated 
equilibrium

Conflict theory
Dialectical 
materialism
Pluralism
Collective action

Goal setting, planning
Functionalism
Social construction
Symbolic interaction

Key metaphor Organic growth Competitive survival Opposition, conflict Purposeful 
cooperation

Logic Immanent program
Prefigured 
sequence
Compliant 
adaptation

Natural selection 
among competitors 
in a population

Contradictory forces
Thesis, antithesis, 
synthesis

Envisioned end state
Social construction
Equifinality

Event 
progression

Linear and 
irreversible 
sequence of 
prescribed stages in 
unfolding of 
immanent 
potentials present at 
the beginning

Recurrent, 
cumulative, & 
probabilistic 
sequence of 
variation. Selection, 
& retention events

Recurrent, 
discontinuous 
sequence of 
confrontation, conflict 
and synthesis between 
contradictory values or 
events

Recurrent, 
discontinuous 
sequence of goal 
setting, 
implementation and 
adaptation of means 
to reach desired end 
state

Generating 
force

Prefigured program 
or rule regulated by 
nature, logic, or 
institutions

Population scarcity
Competition
Commensalism

Conflict & 
confrontation between 
opposing forces, 
interests, or classes

Goal enactment 
consensus on means 
cooperation or 
symbiosis 
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organizational entity. The entity may be an individual’s job, a work group, an
organizational strategy, a program, a product, or the overall organization.

Development is a change process (i.e., a progression of change events that unfold
during the duration of an entity’s existence – from the initiation or onset of the entity to its
end or termination). Process theory is an explanation of how and why an organizational
entity changes and develops (Van de Ven & Poole 1995). The subsequent discussion
related to software contracting processes is based on the pre-understanding and available
literature and its purpose is to give the reader insight into the environment where the
software business is completed.

Life cycle theory. Table 5 shows the key metaphor for the life cycle theory to be an
organic growth that explains the progression of development processes found e.g. in a
software producing company. The life cycle paradigm is common in the software
development environment where even a life cycle model standards ISO/IEC-12207 exists
for software development and the linear sequential model that is also called the “classic
life cycle” or the “waterfall model” (1995) and (Pressman 1997), cf. also Section 2.2.2. In
business and management literature the life cycle metaphor is familiar, too. For example
the business process, product and development life cycles are commonly used concepts
(Hammer & Champy 1993).

The life cycle theory assumes that the change is imminent, i.e. there is an underlying
and pre-programmed unfolding of changes in a unitary, cumulative sequence. The outside
events and processes may affect the development, but they are still filtered thorough
immanent logic. There exists in advance path that depicts the trajectory until the end
state; in our case it is the stable state.

The life cycle theory suits organizations that have an explicit plan or standard for the
software contracting process all the different stages, actors, entities, inputs and outputs
included in the process are described. In Fig. 15 and through Fig. 16 – Fig. 18 the arrows
on the lines represent likely sequences among events, not causation between the events.

Fig. 15. Life cycle theory (Van de Ven & Poole 1995, 520).

The contracting process can be seen to belong to this operational mode as the final
state (the contract) is prefigured and it requires a specific historical sequence of events,
i.e. the negotiation process. According to Van de Ven each of these events (negotiation
meetings, delivery of new proposal) contributes a certain piece to the final product that in
the case of this study is the (written) contract. The events must unfold in a certain order,
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as the outcome of the preceding event affects the next one. This is also the case in the
software contract negotiations process that requires successful, possibly several,
negotiation rounds to take place before the parties will achieve an agreement. A life cycle
theory often materializes in organizations by institutional rules and directives, standards,
quality guides and process guides that advise the progress of these activities in a
prescribed sequence (Van de Ven 1992). The contract negotiations are comprised of
formal customs and informal business traditions that shape and contribute to the outcome
of the negotiations (Houtsonen 2000). This is, in addition, also a culture dependent
matter.

The motor (the different event sequences and generative mechanisms) of a life cycle
theory can be described by an entity progressing through a necessary sequence of phases.
In general terms the processes have three components: starting conditions, i.e. input,
development or change process, i.e. the “black-box” and functional end-point, i.e. output.
The life cycle theory includes all three elements, but emphasizes the starting conditions
and organizational rules and guidelines. According to Van de Ven (ibid) it still describes
the following process stage and the final output stage.

Evolution theory. Van de Ven (ibid, see also Aldrich 1999) describes the evolution
theory with a biological analogue where change proceeds in a continuous process as a
recurrent, cumulative and probabilistic progression of variation, selection and retention.
Variations of new forms are created and they emerge by random chance, Fig. 16.
Selection occurs through natural competition in which the best forms suitable for a
respective environment continue to evolve. Retention on the other hand stabilizes the
change process with forces that oppose the changes happening and to become as a new
feature (Van de Ven 1992). This theory is very similar to Darwinian theory with a
continuous and gradual process of evolution. The feedback loop of the evolutionary
process is depicted in Fig. 16.

Fig. 16. Evolution theory (Van de Ven & Poole 1995, 520).

In this study the evolutionary process theory is the interesting one as in normal
organizational life there is seldom the case that the business processes have been
described and determined exactly in advance (Morrow & Hazell 1992). On the contrary in
the companies the processes even though they may have been defined in the beginning, in
time they start to evolve and develop at their own pace. This is especially the case when
there is no particular owner of the focal process who would look after the compliance
with the defined process description. It is also plausible to claim that the younger the firm

 Variation  Selection  Retention

 Population scarcity
 Environmental
 Selection
 Competition



68
is the more immature the business processes are in their structure. The employees in the
company may be not so willing to comply with the rules and guidelines.

Dialectic theory. If the contracting process between two companies is considered from
a higher perspective it could justify the use of a dialectical process approach, Fig. 17. The
contracting process could be seen unfurling with repetitive motions and counter motions
until understanding has been reached or the negotiating parties would find out that they
are not going to get into a mutual agreement with the focal development project or
equivalent joint effort. This is like “a dialectical battle” between the companies trying to
reach consensus about the agreement.

Fig. 17. Dialectic theory (Van de Ven & Poole 1995, 520).

This “ping pong” type of negotiation can be found also inside a company (Nystén-
Haarala 1998). If we consider e.g. a marketing or sales department in a software company
to be interested in incorporating new features demanded by the customers in an
application. The requests to make these enhancements goes to the software development
department that must evaluate the suitability, resource needs and timetables in question
before they can give an answer to the request. The answer can totally decline the
amendments or there can be some requests for changes and so forth. These iteration
rounds could last several turns before the parties reach a consensus.

The evolution and dialectical theories emphasize according to Van de Ven (ibid), how
the change and development occurs. They are, in this sense, explanatory process theories.
The dialectical theory is an interesting one in a contractual environment where two parties
have opposing views, values and power, but still they have a common goal where they
start to work together. This forms a dialectical fight, i.e. bargaining to creative synthesis
and unison where the parties have a win-win situation. Dyadic networks can also indicate
dialectical processes between partners: competition and cooperation processes
(Alajoutsijärvi 1996).

Teleological theory. According to the teleological conception the development of an
organizational entity proceeds towards a goal or an end state (Van de Ven & Poole 1995).
Purposeful cooperation is the grounding idea behind the teleological theory where the
goal formulation, implementation, evaluation and modification of goals based on what
was learned repeat in a sequence, Fig. 18. Also the developing entity is purposeful and
adaptive, by itself or in interaction with others (Van de Ven 1992). This theory allows the
participants to be more innovative and free to choose their goal as well as their means to
achieve it. This approach enables more explorative ideas for new established software
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companies that are searching for their future strategy. On the other hand, there is also a
risk, as the companies do not control their processes in an envisioned manner.

Fig. 18. Teleological theory (Van de Ven & Poole 1995, 520).

According to Van de Ven and Poole (1995) this theory does not specify or presume any
necessary sequence of events and it needs no assumption about historical necessity. Still it
implies a standard for judging the change, i.e. the development is something that moves
the entity toward its final state. Further the teleological theory emphasizes the purpose of
the actor or unit as the motor for change, it also recognizes the limits on action. The
environment and the resources at disposal constrain the actor’s possibilities. It operates
under the assumption of equifinality, there are several equally effective ways to achieve a
given goal, thus the trajectory is not determined in advance (Van de Ven 1992). The
development can be analysed by purpose, goal, function and desired final state of the
process.

In young and start up software producing companies the teleological theory approach
could be found first but the aim is still towards the life cycle theory that helps the
software contracting process to be understood and defined as a standard procedure in the
relationship building. The unit of change in both of these theories is a single entity used to
describe and explain the development process. In this case there is an organizational
entity i.e. the group of people (employees) that take part in the contract negotiations
during the process’s different stages. As the focal companies are relatively small there is
usually only some actors participating in these negotiations. But still they can represent
several organizational units, e.g. software development, accounting and marketing.

Mode of change. Van de Ven and Poole (1995) further define a mode of change that
expresses, whether the sequence of change events is prescribed in advance or whether the
progression is constructed and emerges as the change process unfolds.

The prescribed mode – change within existing theory – (life cycle and evolution) is the
mode that the companies would be interested in as it gives better managing opportunities
for the important contracting process. The variations in the processes that are produced
under this mode are prescribed, predictable and the route of development is known and
understood. But as the business environment in the software business is turbulent there
should be some degrees of freedom to operate in a fast changing tight situations. The
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management’s problem is to footwork between these two ends of required freedom and
control (Poole, Van de Ven et al. 2000).

The constructive mode – a break with the past theory – (dialectic and teleological) on
the other hand gives new ideas, innovative and discontinuous contracting models to
disclose when the events and the future path of development is not known in advance, i.e.
it is unpredictable and even discontinuous. However, this mode of change gives better
opportunities for new and original (re)formulation of the entity. This approach and
workings are applicable in a turbulent software business environment as the companies
are negotiating new contracts and projects. 

3.2 Business processes and relationships

Business processes are the means by which a company conducts its business by produc-
ing value for customers. The previous functional organization paradigm with hierarchical
control has been superseded by a more modern process paradigm also in the manage-
ment literature and there is abundant literature on business processes (Porter 1985, Ham-
mer & Champy 1993, Bask, Kallio et al. 1996, Tikkanen 1997, Tinnilä 1997, Galliers &
Swan 1998, Anderson & Narus 1999). Tikkanen (1997) talks in this context about pro-
cess movement by which he means emergence of the concepts: business processes, BPR
and process organization. The interest in business processes soared considerably and its
importance was understood within the information technology community in order to
automate and to develop possible organizational processes. Scherr (1993, 82) defines a
business process as “a series of customer-supplier relationships that produces specific
results at specific points in time”, see also (Laamanen & Tinnilä 1998). Hammer and
Champy (1993) define a business process again as a collection of activities that takes one
or more kinds of inputs and creates an output that is of value to the customer. In their def-
inition the focus is on value for the customer. The business processes typically have a
specified duration and place, beginning and end, as well as inputs and outputs (Kutschker
1994). Characteristically the processes may pass intra and inter organizational bound-
aries and the set business processes vary from company to company. Kutschker (ibid)
suggests that firms have from ten to twenty business processes, also as few as five pro-
cesses are mentioned. This again depends on how the scope of the processes is defined.
As in general processes so in business processes the ownership and hence the responsibil-
ity to manage and to develop the process is an important feature.

According to Zahran (1998) the process approach helps the business to perform more
effectively as the process focus:

• Helps to identify areas for investment that are likely to provide the most effective
return.

• Improves the effectiveness and efficiency of the business activities, thus assisting
project managers to meet their budgets and time scales.

• Helps communication, productivity and team building. A common process means
that the same method and terminology are used and shared across the team.

• Enhances the management visibility of the process performance and business results.
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Davies (Davies 1996) notes that the key point in characterizing the business processes
are that the transformed resources originate from outside the firm boundaries and again
the outputs leave the firms' boundaries. In Fig. 19 the thicker single-headed arrows
indicate the flow of deliverable resources and the thinner double-headed arrows depict
the flow of supporting resources (ibid, 222).

Fig. 19. An expanded process (Davies 1996, 223).

Fig. 19 depicts the main parts of a business process: the suppliers of resources, the
process itself where the transformation is done and the customer who receives the process
output. The process is enlarged to show the acquisition, transformation and distribution
subprocesses belonging to the main process itself. This subdivision helps to analyse the
process in more detail. The management may have an impact on the process flow by
implicit consequences of their decisions concerning the organization, availability of
resources and specification of organizational roles and by impacts of their established
policy and day-to-day flow of decisions. The learning has an important role as to keep the
process viable management must observe the environment and be ready to adapt to the
changes when necessary (ibid).

3.2.1 Business relationships

Proceeding contextual analysis from plain business processes to customer-supplier busi-
ness processes in this section is done by a short examination on what is understood by the
relationship between the customer and the supplier. Though this study emphasizes the
supplier view over the customer this short cross-border discussion is tenable in order to
posit correctly the software company in its business environment.

Business relationships stem from the wisdom that in the competitive and turbulent
business environment present day companies do not manage the growth by acting alone.
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The companies focus on developing their core competences in order to be competitive in
the market. Following this reasoning the companies evaluate what is the firm's knowledge
base and which functions produce the most value for the customer. What functions and
even processes, can be outsourced and which processes and know-how areas are
strengthened and by what means (Anderson, Håkansson et al. 1994). Should the company
hire more experts or start a co-operational relationship with another company who
possesses the know-how needed? Both companies in the relationship actually bring their
entire relationship network to the cooperation effort as the individual firms do not operate
alone, but they usually belong to several different networks of companies. Håkansson and
Snehota (1995) define the relationship approach to be the inter-company relationship
development followed over time, rather than on single exchange episodes and
transactions.

The network interaction and relationship research got momentum with the IMP
Group's studies in the early 1980s (Håkansson 1982). The shift in emphasis in marketing
research has been from discrete purchases in the market to business relationships and
relationship networks.

The literature describing the business relationships shows a plethora of diverse
attempts to characterize and describe the relationship concept as the relationship is
examined from different perspectives (Axelsson & Easton 1992, Håkansson & Snehota
1995, Holmlund & Törnroos 1997, Ford, Gadde et al. 1998, Naudé & Turnbull 1998).
This is due to the variety of business environments where these relationships originate,
develop and break up. Depending on the business context the relationships have their
distinct personalities and no two relationships are alike. This heterogeneity is a problem
but it also can be positive for the relationships.

3.2.2 The features of relationships

Holmlund and Törnroos (1997) define as the main attributes contributing to the relation-
ships to be mutuality, long-term character, process nature and context dependence, Fig.
20, (see also Brennan & Turnbull 1998).

Fig. 20. Core features of relationships (Holmlund & Törnroos 1997, 305).
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Mutuality is further described by four core features. The degree of mutuality that
dominates the relationship, it may vary between the partners during the life cycle of the
partnership. The multitude of different bonds – technical, economical, social, knowledge
and legal – between the partners helps to sustain the relationship even though some bonds
may have lower mutuality. The symmetrical nature of the relationship again describes
how balanced the relationship is from an influence point of view. A partner may
contribute to the relationship by superior technological know-how, by financial status, or
by sheer capacity of resources, but in the long run the relationship needs a balance in
order to be interesting for both parties (Håkansson & Snehota 1995). Deep one-sided
asymmetry in a relationship may cause loss of interest from the other partner in the
relationship development.

The power-dependence structure is also a feature that changes over time as the
relationship develops. The power positions depends more on the resources, know-how, or
finance the partners make disposable in the relationship than just on the mere size of the
companies participating in cooperation. The resource dependence characterizes again
how dependent the partners are on each other's resources and on which resources. This
dependence is at the same time a strength and a risk. The strength comes from the
consequence of companies working together as they gain access to resources that they do
not hold themselves. In the software business environment the mutuality is a complex
thing stemming from the rapid development and from the innovative character of the
business line. For example, small innovative companies working together with global
high-tech leaders of the industry makes the balancing hard as the small ones have to adapt
to the culture of the big companies. But the big companies have also found the situation
productive, as the small companies are also more agile in their movements. In this
situation the different aspects of mutuality are counterbalanced by common interest. On
the other side a wrong dependency on the other partner embodies a risk that must be
attenuated by contracts, norms, work habits and social contacts.

Usually aspiring companies see cooperation as a long-term investment. This gives the
relationship a long-term character. The process from the first engagements to smoothly
running cooperation takes time to build up. It is built up usually in small steps
(Håkansson & Snehota 1995). During this building up period the partners learn to know
each other; company wise as well as individuals social wise. Continuation of the
relationship reflects the strength of using learning effects and built-in skills for mutual
benefit (Holmlund & Törnroos 1997). This further strengthens the ties between the
companies and gives them more joint competitive edge compared to their competitors.
This relationships development generates strength and resistance to disruption in a
relationship. During a longer period of continued cooperation, possibly carrying out
several projects together, the partners are also able to show their commitment to joint
efforts and building through this a common trust base. Strength and commitment also
makes it possible to settle inevitable problem situations. In the software business the
characteristics of the long-term relationships depends much on the selected company
strategy, on the available resources, on the required adaptive investments and on the
software business sector where the company operates. The long-term nature may also in
some cases be or become a burden for one or both companies as the relationship may start
to wither due to failing interest in developing the relationship further. The relationship
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may also hinder companies to develop and bind new more prosperous co-operations with
other companies (ibid). 

The process nature epitomizes the interactivity and dynamism of the relationship
building. The process changes in time as the environment outside as well as inside the
relationship changes giving its own independent impetus for the development between the
partners. If the changes are critical then the strength and endurance of the relationships
comes into play, how the relationship withstands these inevitable adjustments. One of the
main reasons for relationship building is the enlargement of the resource base beyond the
company's own existing resources. This potential access to complementing know-how
resources enhances companies to fare better on the business markets. The process nature
of the business is very deep rooted in software industry and it is specific to the software
business and software development. It is almost an imperative mode of operations. Again
the interaction process between the customer and supplier is dependant on the software
product in question. If the customer and the software firm engages in tailor made
application development for the customer then the partners have closer interaction over a
longer period of time exchanging information, know-how, resources and money. On the
other hand the companies may only be in a transactional interaction (ibid).

The relationship between two cooperating companies is not a lone island in a sea of
businesses; instead companies interact with each other. The relationships between all
companies again form a network of relationships. In this business network the economic
and social actions and their outcomes of the dyadic business relationship affect the
network and vice versa, i.e. the relationships are highly context dependent. This
embeddedness is very true in the software business as the markets are highly volatile and
constantly developing. New innovations emerge continuously affecting the existing
relationships, compelling them to change their nature, to find new partners, or even
causing them to dissolve (ibid).

Håkansson and Snehota (1995) bring two more aspects to the relationships, namely
complexity and informality.

The business relationships are complex as the contacts vary on different levels between
the companies. They are multi-faceted between managers, marketing people, experts and
other individuals in both organizations. Also the number, scope and use of the
relationships vary during the whole relationship life cycle. Different kinds of products
and services are exchanged during the relationship. According to Håkansson and Snehota
(ibid) the relationships operating well encompass several facets, of which only a certain
subset is activated in each situation. This is very true in the software business where e.g.
during a whole life cycle of an application development process from both companies
meet managers, analysts and designers as well as other experts. This complexity is also
the one of the problems in the software development as the different manager and
specialist groups are not able to communicate clearly enough with each others resulting in
misunderstandings and wrong decisions.

Informality is peculiar to business relationships; they often show a low degree of
formalization. These relationships build on past experience of trust and commitment.
Though formal contracts exist, their role is only limited and they are often ineffective in
taking care of the uncertainties (ibid). As the software business is innovative and fast
moving the companies have developed a common culture of openness where they
exchange information about future developments and technology between companies
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through informal personal channels. The experts speak and rely on other experts in the
same field. The informality is also expressed by the atmosphere of the relationships as to
how the dialectic nature of every relationship is handled between conflict and cooperation
(Axelsson & Easton 1992). 

3.2.3 The interdependencies of relationships

The relationship features have been depicted above. Next the different kinds of structures
of interdependences found in business relationships are analysed. The cooperating com-
panies can capitalize on these dependencies. Usually they are intertwined and it may be
difficult to separate them from each other, their influence on each other. Håkansson and
Snehota (1995) have defined five different interdependencies.

Technology in use and the technical know-how are important to business activities.
Especially in the software business the technology mastered by cooperating companies is
the strategic competitive advantage in respect to the competitors. Companies may seek
partners either to boost the resource base in the same technology or they may complement
each other’s technical skills and enhance their positions in the market. The relationships
may also produce new innovations that emerge from a cooperation that without common
technical know-how would not have been possible. The software industry is characterized
by fast development and new innovations emerging continuously and this constant race
with the technical development forces the small companies either to focus or join forces
with companies (ibid).

The existing knowledge of the firms can be either explicit or implicit. It is understood
by explicit knowledge the know-how of the company and its experts that is possible to
state and transfer to other experts and individuals e.g. in written form. The implicit know-
how, also called the tacit knowledge, in its turn is more difficult to present openly as it is
more skills oriented and based on the individuals and their past experience (Nonaka,
Takeuchi et al. 1995). The software business is a textbook example of an industry based
on a strong dependence of knowledge. This also makes the companies vulnerable, as the
experts tend to be more loyal to their profession than to their company. The social
relations form the base of interactions between individuals. Normally social relations start
to grow as the companies cooperate in close development projects and people start to trust
each other. This further helps the exchange of knowledge and smoothens the cooperation
as people begin to take contacts more freely. Also different organizations outside the work
environment enhance the information exchange between experts (Håkansson & Snehota
1995).

The administrative routines and systems form the base for rules and norms that are to
be obeyed. These include e.g. meetings; papers and documents are written and
exchanged. But the following of these rules depends much on the culture of the
companies as well as on the partner’s common past experience. The duration of the
relationship and trust are also the basic factors affecting how the partners rest on
administrative and sometimes bureaucratic systems. For this study the last is the focal
texture of interdependence. The legal ties that the companies must or at least should have
besides the more general system of institutionalised administrative rules and norms.
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Chapter 2 has already analysed the different forms of agreements between companies and
especially between companies where the other partner is a software producing company.
It was found that the multitude of legal ties vary from the life cycle of relationships to the
objects and needs of contracts. The significance of formal contracts grows in the software
industry as well as in the accompanying multimedia industry with the enlargement of the
Internet based global markets. Companies setting up varied forms of joint ventures must
know their rights and obligations thoroughly also in the juridical sense. The next
paragraph briefly analyses the three different explicit types of contractual relationships.
Axelsson and Easton (1992) argue that legal bonds with written contracts are highly
visible, but their relevance and their binding nature is less than they appear. If partners
emphasize the contractual bonds it may on the other hand suggest that the relationship is
not working smoothly. They further define the economic dimension as indispensable in
the business context. Otherwise the relationship and whole network would not be
economic in nature.

The relationship can also be analysed from the contractual perspective. In the markets
where the terms of contracts are determined by the price mechanism of homogenous
products and services, the companies establish discrete contracts (Matikainen 1995). In
the procurement process the determining decision factor is the price that is also the object
of bargaining. No continuance between the partners exists as the outcome of the next
possible procurement process depends solely on the market price. Transactions of this
nature are common in markets where the products or services are well defined and
identical in their character, e.g. pre-packaged software application for office use. Though
in this case the purchaser has to posses enough knowledge to manage independently with
the possible problem situation as the seller is not obliged to serve the customer, at least
not without any compensation, cf. Section 2.1.3.

The screening and contracting process itself is time consuming and resource binding,
that is why the companies try to decrease the number of their cooperating partners. One
solution is to facilitate the contacts with their suppliers with recurrent contracts. In this
operation mode the companies establish weak ties and they do not utilize their bargaining
positions fully. Instead they start to build the business advantage to be exploitable during
the future relationship and they do not compete in an open market situation with other
companies. They have gained a trustworthy reputation that the supplier tries to enhance
and develop it into a long-standing business relationship (ibid).

Business relationships are illustrated by relational contracts that can handle the
different situations unfolding during complex and long-term cooperation (Williamson
1985). The contracts are open-ended with known gaps, but the possibility of opportunism
is attenuated as in a long-standing relationship the partners have developed mutual trust
and commitment showing it with relationship specific investments and adaptations. Also
it is many times hard to make the contracts water tight as the cooperatively developed
applications or systems are quite complex in their structure and even the customer does
not always know in advance the scope and requirements of the software. 
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3.3 Processual relationship development models

Next customer-supplier relationship models are analysed and described, from which two
are chosen for later use in Chapter 4 where the conceptual software contracting model is
elaborated. In this analysis is emphasized the usage of the definitions that the term phase
describes one or several life cycles of consecutive processes (subprocesses) unfolding
whereas the term stage depicts the relationship development after each whole life cycle,
e.g. a movement from a stage to another.

3.3.1 Interaction process model

Möller and Wilson (1989, 1995b) have augmented and extended the comprehensive and
seminal framework construction of exchange relationships elaborated by the IMP Group
(ibid). Their “Dyadic Interaction Model” for interorganizational business relationships
includes the elements that form the essential parts of a business relationship and the con-
text in which the focal interaction takes place, Fig. 21. Further, special emphasis is given
to the interaction processes that form the core of a relationship (Möller & Wilson 1995b).
Möller and Wilson describe the framework as a large-scale roadmap for the interaction
phenomena or a complex contingency model that defines the dynamic elements of inter-
action. Möller and Wilson define five constituent building blocks to describe the interac-
tion phenomena:

1. Environmental characteristics refer to the factors characterizing the markets and
society where the focal business exchange takes place. Here Möller and Wilson
(1985) find the network approach to markets and industries as the most novel
perspective on environment compared to Williamson's transaction cost analysis.
2. Task characteristics refer to the factors related to the object(s) of interaction.
These could be described by the exchange of materials, parts, components, or
complete products and services such as applications or systems. They can also be
larger and more complex R&D projects. According to Möller and Wilson the task
characteristics are dynamic, as their value and nature change during the interaction
process.
3. Organizational characteristics refer to the properties of the interactants that
belongs to the organizational level (departments, functions and groups) and to the
personal level. Möller and Wilson find the organizational level description
problematic as in the literature numbers of constructs based even on different
theoretical approaches characterizing the organization exist.
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Fig. 21. Möller and Wilson Dyadic Interaction Model (1995b, 35).

4. Interaction processes form the business processes' core that is necessary to carry
out and control the exchange of resources. The central one of the interaction
processes is the exchange process that is composed of two subprocesses: exchange
of resources – e.g. products, services, technology, information and know-how and
social exchange – e.g. beliefs, attitudes, values, norms and goals. The second
interaction process is the adaptation process, which realizes that one or both
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partners in the relationship must change their behaviour – mentally or physically –
to better serve the purpose and aim of the co-operation. The third process is the
coordination process that steers and evaluates both partners' behaviour in order to
fulfil the common object. The process includes decisions, rules, procedures and
terms of trade as well as trade practices and conflict resolution mechanisms.
5. Outcome factors consist of a large group of factors, processes and variables
depending on the focus of the respective analysis. In this study the outcomes of
interest are e.g. the phases in relationship development, intensity changes as well
as changes in coordination mechanisms employed and qualitative patterns in
bonds.

Möller and Wilson (Möller & Wilson 1995b) argue that lasting business relationships
are complex. This is a consequence of the processes that are intertwined; the outcomes of
processes affect other processes and the iterative nature of the dynamic processes. They
further note that a pluralistic approach is needed to better form an extensive
understanding of the relational exchange behaviour and each approach provides a partial
view of the object analyse). This means that the model used must not be too complicated
and regardless of all efforts the resulting view established by the analysis work still
consists as a part of the whole phenomenon (ibid).

3.3.2 Customer-supplier relationship models

The business process modelling gained momentum with the BPR practices in the indus-
try. It was asserted that business performance is directly attributable to process perfor-
mance. This again started the business process analysis work as business can be viewed
simply as the collection of all of its cross-functional processes. As the present business
environment, especially in software business, is fast evolving with ever-shrinking busi-
ness cycles Burlton (1995) questions the two extreme approaches suggested by Hammer
and Strassmann as he sites them. According to him Strassmann's concept of evolutionary
approach in business development may result in extinction, it is too slow. On the other
hand the Hammer's 'big-bang' theories of revolutionary approach may be too drastic
inflicting the same result, see also (Davenport, Jarvenpaa et al. 1996). The idea behind
Burlton's (1995) contemplation is the human in the organization and the human ability to
change in this development process. Simply put, everything is people dependent. He
stresses the accountability that comes from full responsibility for process outcomes deliv-
ered through complete processes. Interestingly accountability is also the key element in
process development for Scherr (1993). Accountability is realized by directly linking the
process performance to human performance where the human bears the full responsibili-
ty of the process outcomes delivered through complete processes. He further states that
“only people can make and carry out the commitments required” (Burlton 1995, 26).

Burlton has defined five steps to describe the inter-organizational customer-supplier
relationship. This is an adaptation of the previous model of Winograd and Flores (1987).
The steps are prepare, negotiate conditions of mutual satisfaction, perform service, assess
delivery and satisfaction and evaluate consequences and relationships (Burlton 1995). In
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his model the relationship development cycle is a never ending loop based on people,
process and performance. Burlton (ibid) has added to the model the evaluation part that
he finds an important element of the process. It focuses on assessing the outcome and
comparing it to the agreed, expected and committed outcomes, i.e. are the conditions of
satisfaction met? The last step also provides the possibility for feedback and gives a
change to consider the previous cooperative life cycle in whole. This knowledge can
again be used as firms start to plan for possible future projects.

Scherr (1993) also emphasizes the human role and perspective in defining and
analysing the business processes. His focus is on people and their accountabilities. In this
study these are the roles of customers and suppliers, agreements and commitments. He
divides the four phases of dyadic communication to constitute the following customer and
supplier actions (ibid).

It is possible for the customer as well as the supplier to start this communication, by
the customer sending a request or the supplier making an offer without first receiving a
request (opening). This model is substantially based on clear-cut actions of requests and
offers and possible withdrawals at any time during the process.

In practice the withdrawal action would be very difficult or at least not desirable to be
carried out after the primary phase as the joint effort has started. After the opening phase
the negotiations start, during which the supplier’s deliverable, customer’s payments,
timing and other necessary conditions are discussed. These elements form the conditions
of satisfaction for the contract that are evaluated in the last assessment phase. As the
parties have reached an agreement the supplier fulfils the conditions of satisfaction
(performance). In the last phase the deliverable is assessed and the customer can express
either his satisfaction or his dissatisfaction about the fulfilment of agreed conditions.

The model is iterative in its nature as there is always possibility to return back to the
previous step. Scherr (ibid) gives also some measurement ideas of the relationship. The
three basic attributes are time, overall outcome and history of the moves leading to it and
customer satisfaction. The viewpoint of the framework is the customer. The customer is
defined to be either an intra or inter company customer. This again builds customer-
supplier-customer-supplier- chains. Accountability is also a key word for this model as it
was for Burlton (above) and here Scherr (ibid) uses accountability to mean what a person
is held responsible for. 

Ring and Van de Ven (1994) have defined a compact and general three phase
processual framework for the development of cooperative interorganizational
relationships. The model is a recurrent circle of negotiations, commitments and
executions, Fig. 22. The phases are consecutively assessed by efficiency and equity. They
also emphasize the cyclical character of the processes over the sequential character. See
also (Van de Ven 1992, 172) about critics for linear sequential model.

The cycle starts from the negotiations phase where the parties develop common
expectations about motivations, adaptations and possible uncertainties are determined.
The focus is on the formal bargaining process, but at the same time the partners learn to
understand each other’s workings, i.e. they also take part in the socio-psychological
process, during which trust building starts.
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Fig. 22. Process framework of the development of cooperative interorganizational relationships
(Ring & Van de Ven 1994, 97).

Entering the commitment phase the contractual terms and governance structure are
agreed. This mutual view is then put in the form of a formal written contract or in an
unwritten form of a psychological mutual commitment. The conditions of satisfaction are
pronounced, hopefully clearly enough to avoid problems during the assessment. During
the execution phase supplier and customer fulfils the agreed commitments. This model is
interesting in the aspect that it allows renegotiations to be carried out, which are often
needed when the project lasts for a longer period (Ring & Van de Ven 1994).

It is common that unforeseen events change the situation that the parties need to
review the contract. As the processes unfold over time they are constantly assessed in
terms of efficiency and equity. Ring and Van de Ven (ibid) warn that the phases overlap
through recurrent sequences and in smaller projects and transactions the phases may
temporally be within each other.

The general framework explains the processes not only in the different phases in the
relationship development phase models but also in the transition process between the
phases. The model could be seen as a macro as well as a micro model to explain all the
situations unfolding during the whole life cycle of relationship, thus it is general and
conceptual in its nature. They give some ideas to study the organizational processes with
events as the units of observation. They are critical incidents that occur between partners
as they develop the relationship. This makes it possible to observe simultaneously both
the organizational and individual units of analysis. The event attributes are e.g. date,
actor, action, outcome and data source (ibid).
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Ring and Van de Ven argue that business relationships always need human factors that
make the relationships emerge, evolve, grow and dissolve over time. In this central role of
relationships development the actor has two different role characters. They distinguish
between the interpersonal relationships and role relationships, which they argue, are not
identical. This in its turn causes problems and lack of confidence if they collide (ibid). To
safeguard against possible problems the parties usually rely on formal contracts instead of
sheer trust.

3.3.3 Formation of entrepreneurial dyads

During the 1980's several processual relationship development frameworks appeared.
They have a different focus, conception and attributes of the development processes.
Moreover the models have typically three to seven named stages. These models are (Ford
1982, Wilson & Mummalaneni 1986, Dwyer, Schurr et al. 1987, Liljegren 1988). Halin-
en and Alajoutsijärvi (Halinen 1994, Alajoutsijärvi 1996) have described and extensively
analysed several of these frameworks.

Some new models and one enhancement to an older model have emerged during the
1990's. Larson (1992) introduced her model of “Formation of entrepreneurial dyads” to
consist of three main phases:

• Preconditions for exchange, 
• Conditions to build and 
• Integration and control.
This model emphasizes social aspects during the relationship commencement and

development process. Larson’s model is interesting also from the perspective that it is
based on empirical data collected among eleven small, innovative and high-growth firms.
She found that during the first relationship start-up stage (preconditions for exchange)
social aspects play an important role. Personal and company's reputation and credibility
and individual friendship with positive history paves the path for cooperation, but not
without real business opportunities and proven know-how and technological skills. In
other words the importance of the company's and individual's prior reputations is an
almost necessary but not sufficient condition for a good start to a relationship, see also
(Dwyer, Schurr et al. 1987). The companies search for long-term relationships with few
companies and known people in order to reduce uncertainty and to find new opportunities
for new joint projects.

During the second conditions to build stage the economic aspects play an important
role as the companies start to build the relationship. To be successful this stage is also
dominated by a growing number of transactions usually initiated by one of the partners
that include trials through which mutual trust is developed. The trials were important trust
builders as the companies could demonstrate in practice their performance level and
willingness to commit to the relationship.

The third integration and control stage of integration and control the operational
integration grew, they became more strategically interdependent and the integration and
control through social relations extended. Larson sheds light also on the management of
the governance of the processes belonging to this stage.
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Ford et al. (henceforth Ford model) have elaborated and revised the old buyer-seller
model from 1982 (Ford 1982) and (Ford, Gadde et al. 1998). The new framework was
renamed to “Development of buyer-seller relationship in business markets” and the stages
to:

• Pre-relationship, 
• Exploratory, 
• Development and 
• Stable.
Ford et al. (1998) use the concept of learning (each other's uncertainties and abilities),

investment (tangible and intangible resources), adaptation (formal and informal), trust
and commitment (level and history) and distance (social, cultural, technological and time)
as he analyses the evolution of the business process.

The pre-relationship stage answers questions like: What will the customer and supplier
both get from the relationship, how much should they invest in it, to what extent must
they adapt, what will they learn from the cooperation and is the partner trustworthy Fig.
23?

In the exploratory stage the partners engage in serious discussions about the possible
future application procurement or joint project launch. During the negotiations the
partners start to learn from each other's procedures and way of action. Partners are not yet
able to demonstrate in concrete their willingness to commit as no concrete investments or
adaptations are made at this stage; only time of management and experts who participate
in negotiations is consumed.

During the development stage the business between the partners grows in volume and
relationships on several planes are tied. Usually the contracts are signed for actual
projects to start and adaptations processes start in practice. This stage is also characterized
by mutual learning as a consequence of diverse know-how exchange. Trust and
commitment is built by positive willingness to adapt and companies find the informal
adaptations as major indicators of commitment to the nascent relationship. In this stage
too extensive preparation of formal contracts can show possible mistrust. This is at the
same time an intricate and delicate question of how and to which scale and depth to
formulate the agreements without showing or manifesting signs of mistrust. However,
only rational business is conducted with formal written contracts.

The stable stage is reached when the partners have obtained a certain stability in
learning, adaptation and commitment to the relationship. Cooperation has become a
routine process; companies have established standard routines and communication
channels. This is in general a stage that the companies strive towards as at it the
companies start to skim off the benefits of the relationship by building commitment and
trust that easies the cooperation on all levels and aspects. The cooperation is
institutionalised and less and less time is consumed by the management and procedures of
the relationship. Business runs smoothly between the companies. However, all this
depends on the individuals operating in the partner firms as well as on the management
skills. To attenuate possible problems caused by relationship dissolutions or just from
decreasing commitment the company should build a relationship portfolio to avoid
harmful interdependence.
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Fig. 23. The development of buyer-seller relationships in business markets (Ford, Gadde et al.
1998, 29).

The problem with the stage model is that they do not usually describe the mechanism
and procedures by which the stages follow each other, i.e. how and why to move to the
next stage. Therefore Ford et al. (1998) remind that the unfolding of the business
relationship is not a linear process aiming in one direction and to the optimal final state.
During the development process there is no certainty, which stages will unfold and if they
unfold then to what extent. Galliers and Swan (1998, 376) also express critics at stage
models that they give inadequate explanations save the simplest processes. The models
best suit phenomenon with linear and rational assumptions about causes and effects.

In software business these stages may be characterized by and the relationship
development, i.e. the movement from one stage to another, could be verified e.g. as
follows:

• The partners always start from the pre-relationship stage their common journey.
(Here is not discussed how the partners have found each other.) The business-inspired
issues and discussions characterize this stage as depicted in Fig. 11. The focal
questions at this stage are: What will the partners get from and what must they invest
in this possible cooperation?

• The partners move to the exploratory stage after they have drafted and signed some
form of a contract that defines their relationship more explicitly. Usually after this the
partners start their joint development projects that are among other things
characterized by learning and distance reduction. This takes place by people from
both organizations getting acquainted with each other as well as with the workings of
the both companies. Also explicit and implicit adaptation is discernible. 
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• The developing stage is achieved after the partners have cooperated successfully
during a period of a time in joint projects. Though it is extremely hard to define in
advance the time or number of projects that the partners must work together before
they are capable to move from stage to another, as every relationship is different and
they also develop differently. 

• The partners reach the stable stage after a longer time of cooperation and on this
stage the partners know each other well and trust is prevailing state of affairs.
Cooperation runs smoothly between partners as the relationship is institutionalised.

As stage models delineate the commencement and development of the business
relationships their viewpoint emphasizes the positive growth aspect more and does not
analyse much the dim side of the relationship, i.e. dissolution of the relationship. It
depends on the fashion as to how much relationship break-ups affect what kind of
safeguard and source of certainty the companies need during that process (Dwyer,
Dahlstrom et al. 1995, Tähtinen 1999). From the studies and constructed frameworks
focusing on business relationships the conclusion can be drawn that there is not much said
about and still far less studies made about the role of contracting in relationship
development and management.

3.4 Summary

As explained above, the research method based on the process approach was found to be
relevant and applicable for this study context where the software companies operate
developing the applications capitalizing the processual software development methods as
depicted in Section 2.2.2. Several process definitions were introduced and characteristics
of processes were discussed, where the generic model is the input – transformation pro-
cess – output model. From the discussed four different process views the functional per-
spective – that depicts what process elements are performed and what are the relevant
information flows – is used in this research setting. Though the perspective cannot be too
narrow as often the differing views intermingle in practice. During the analysis phase the
process elements are further divided into activities that form the smallest observed unit.
To give more angles of contemplation of process operations and process theory the four
different main approaches concerning the process theories were covered, i.e. life cycle,
evolutionary, dialectical and teleological. These theories were then discussed and related
to the focal software business context and development practices.

The above writing in this chapter describes and analyses several business relationship
phase and stage models. For the purposes of this study, two interesting models were
described in more detail. The subsequently utilized Möller and Wilson “Dyadic
Interaction Model” was introduced and its characteristics discussed. They introduce the
taxonomy that is going to be utilized in the framework construction in order to describe
and analyse the factors and elements belonging and contributing to the software
company’s contracting process. Even though the Möller and Wilson model is primarily
designated to be used to analyse the aggregate (dyadic) business relationship it provides a
well-developed toolbox also to analyse the company’s processes from one side of the
business relationship, i.e. in this study the supplier’s side.
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The Ford model of “The development of buyer-seller relationships in business
markets” was described with the pre-relationship, exploratory, development and stable
stages to correspond with the pre-understanding of the software business well. Also the
cyclical and dynamic nature of the model was emphasized and argued to be applicable to
the dynamic part of the research used in this study. The Ford model as well as the Möller
and Wilson model have their origins in IMP Group research.



4 Software contracting model

The model (construct) characterizes the phenomena studied and establishes a specialized
language utilizing common knowledge of the discipline under study (March & Smith
1995). March and Smith define the model to be a set of propositions or statements
expressing relationships between the constructs that are used to describe the tasks, situa-
tions and other artefacts in question to depict and analyse the software contracting pro-
cess (ibid). The model could only be used to explain how the things are and unfold over
time, but the aim is also to give it utility perspective in order to give further ideas about
how things should be. March and Smith (ibid) emphasize that design science is in its
nature prescriptive, i.e. a knowledge-using activity and it deals e.g. with organizations
and information systems. For this purpose the model and taxonomy of Möller and Wil-
son (1995b) is exploited, as it gives a shared language to discuss the phenomenon appear-
ing in this research context. In compliance with March and Smith's terms this study first
builds constructs and concepts that form the vocabulary of the domain and the focal issue
(ibid). This gives the basic toolbox, i.e. the proper language used in the context of the
research domain and the existing knowledge of the disciplines in an adequate manner in
relation to the study. Using the available concepts the model that expresses the relation-
ships between these concepts is built next.

The chapter starts with analysis and description of the “sub-model” of software
development and contracting interaction phases. This model is developed from the
prevailing software development models and the model is intentionally designed to be
simple and robust. It is subsequently embedded into the Möller and Wilson (1989, 1995b)
model of “Dyadic Interaction” to give it the line of business specific expression. This
model is used as the base for the “Software contracting process” model that is next
developed using the elements and understanding gathered in previous chapters. This
elaborated model is subsequently used in the analysis work of the empirical data in the
Chapter 6.
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4.1 Software development and contracting interaction processes

Section 3.3.2 scrutinized the customer-supplier business process models from Burlton
(1995), Scherr (1993) and Ring and Van de Ven (1994). These phase models described
the relationship development in a processual manner during one relationship instantiation
from its nascent to the fulfilment of agreed obligations. Using the phases described and
defined in the above studies the phases for the purposes in the software development
environment are defined. The conceptual model shown in Fig. 24 gives a perspective for
the processes and interactions, the processual model phases are named according to the
main phases in software development seen from the contracting point of view. They
emphasize the different needs and usage concerning the contracts during these stages
which unfolds over time.

The contracting process has been drawn as development phases following each other
in a circular fashion. It is used in this software contracting model with intuitive names for
the phases from the software development viewpoint. Section 2.2.2 analysed some of the
general software process models and among these were the waterfall and spiral models.
Both models by definition have a similar content but the manner of representation and
unfolding of the process is different. How many phases there are in the model and how
the phases are named is not the main point, even though it helps to follow the analysis if
they follow the taxonomy of the business line. Still the subdivision into too many phases
is harder to justify, as the boundaries between the different phases are not always so clear.
More important is to find and analyse the processes and events behind these phases. The
phases of the spiral model reflects well the phases in the software contracting model.
Accordingly the four different phases have been named: negotiation, definition,
production and assessment to delineate the main phases in the software development as
well as in the software contracting, cf. Fig. 24.

Fig. 24. Combined software development and contracting interaction phases.

The negotiation phase provides a setting for future cooperation and during the
assessment phase these settings are revalued together with the knowledge gathered during
previous cooperation and also the new information from the surrounding environment
affects the judgment. The definition and production phases belong to the most central
core processes of the firm. These processes incorporate all the important and exclusive
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know-how for what the company is known, i.e. this knowledge base, and is the basis for
the company’s existence.

The question is, how does the process-circle start to unfold? The first time when the
contracting partners initiate their cooperation they must proceed through successful
prerequisites and formation of the relationship part in the negotiation phase, Fig. 24. This
also includes the screening process of evaluating the partner’s abilities, skills and
commitment to joint operations. This starting process is done only once as the partners
enter in the relationship. The wider grey and upward pointing arrows in Fig. 24 again
show the possible termination points of the relationship. From the figure is left out the
feedback loops and iterations that are normally present during the software development
process.

4.1.1 Negotiation phase

According to Holmes and Glaser (1991) "the business negotiation is the process of bar-
gaining over a set of issues for the purpose of reaching an agreement". This definition is
also perceived to be suitable for these analysis purposes. This definition implies that there
are two parties presuming that they would be better off as a result of negotiations. Fur-
ther there is a range of issues present over which the parties are prepared to make conces-
sion and compromise. Lastly the definition states that the parties are aspiring to reach an
agreement. In every negotiation a good outcome is when both sides win, the parties reach
a so-called win-win situation, as the relationship should be mutually beneficial to both
parties. Usually bargaining occurs over a wide range of issues that are characteristic of
respective line of business. These conditions of satisfaction include matters of quality,
delivery forms and dates, payment terms, price, specifications and termination settle-
ments. All these issues are interrelated with others; this implies that if the other party
wants to change one of these conditions then other condition is also altered, if other party
wants to lower the price then e.g. the quality is lowered, too. It is also found that there are
many different issues to bargain, not just the price.

There are two central concepts of business-to-business negotiations. First, the
bargaining strength that refers to the power that one party is able to exert against the
other. Second, the bargaining range that refers to the degree of movement that is possible
for each party with respect to individual issues on the agenda (ibid). Further, Holmes and
Glaser define four commonly found stages in negotiations that are preparation,
positioning, reflecting and bargaining. Preparation is a must if the negotiator is
professional buyer or seller. The negotiator has to make plans and acquire information
beforehand about the other partner as well as about the issues possible coming under
question during the negotiation. Positioning is done by submitting a proposal that
suggests joint action with another. After this both parties have revealed their positions and
they must start to reflect both parties' stance. Then the parties enter into bargaining which
the purpose of is to settle the differences that stand in the way of a contract. Achieving a
good agreement would optimise both parties objectives, but this is still seldom the case as
more usual is the situation where both sides are satisfied with the contract but the other
party has been able to maximize its interest better than the other one (ibid).
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The software development models (ref. Section 2.2.2) include in principle only the
descriptions and definition of the tasks to carry out the software development process
itself. They do not explicitly speak out for the tasks that belong to this relationship
forming and business negotiations phase in software business. The negotiation phase is
emphasized and characterized by interactions between the partners in the form of
communications, meetings, engagements between partners' management and sometimes-
even lawyers and the exchange of information is frequent. These issues are discussed in
more general terms as it is common during this phase to agree upon larger framework
contracts that are later in the definition phase then specified in more detail. This approach
also embodies the possible seed of future problems if the framework contract and the
subsequent definition of the project contract do not match. For example the resource
needs are increased, the delivery date may turn out to be excessive and technologies and
platforms used need more changes than anticipated. In order to facilitate the situation the
companies have moved from discrete contracts to recurrent contracting and relational
contracting. But the last mentioned relational contracting also requires a more elaborate
internal governance structure (Ring & Van de Ven 1992). Ring and Van de Ven argue that
harmony flows from the increased production and transaction flexibility available to the
parties as they rely on relational contracts, (ref. Section 2.1 about relational contracting).
This approach makes it possible not to over-specify the contracts and parties can leave
gaps in them as they have up built trust between them.

Compared to Scherr’s (1993) general customer-supplier development phase model his
definitions of the opening and negotiation phases belongs to this first negotiation phase in
the above model. The negotiation phase is arguably one of the more important ones as
during the negotiations the customer states his conditions of satisfaction for the outcome
of the joint project and the supplier states its conditions to fulfil the agreed tasks. This
joint agreement in turn is needed to make it possible to manage customer expectations,
which again enables the management of customer satisfaction. The customer (and
supplier) will return to these written or unwritten terms of satisfaction later during the
assessment phase at the latest if nothing unforeseen has happened before that in the shape
of misunderstandings and unmet obligations during the course of the project. The
negotiation phase hopefully shortens in duration in the future for new systems
development between the partners. This of course, depends on how successful and
satisfactory the outcomes are along the way of the cooperation and how smoothly the
cooperation runs during different phases as well as on different organizational levels of
the focal companies. Essential output of this phase is the answer to the question: will we
go ahead together?

4.1.2 Definition phase

From the contracting point of view this phase is characterized by more specific negotia-
tions concerning the technical and practical details of the joint software development
project. Among the details to be specified include the software platform, programming
language(s), hardware and network architecture as well as the software architecture with
databases and the interfaces that communicate with the users. Depending on the software
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development model used some of these issues are specified later as the prevailing para-
digm is to postpone the design decisions to as late a moment of the development as possi-
ble stemming from the fast market development and changes in user needs. The concur-
rent software development model does not have the phase distinction as clear as the spi-
ral model, therefore it is also harder to describe it with these phases as it is more suitable
for use in the independent software producing companies that make the COTS type of
software applications according to their own specifications. They do not need to discuss
and adapt them to outside requirements.

As could be seen in Section 2.2.2 the different models of software development, e.g.
the spiral model during this phase evaluates the objectives, alternatives, constraints of the
focal system and the possible sources of risks. To help the design process during this
phase the spiral model utilizes prototyping and modelling of the application to be
constructed.

If the cooperation has started successfully with constructive negotiations and with
consensus then after completing this phase the partners should have a common clear
understanding about the target of the subsequent cooperation.

4.1.3 Production phase

The software development models produce most of their outputs in this production phase,
as this is the phase where the software is actually built. If everything runs smoothly dur-
ing the production phase then there is no need to contracts. The only situations are when
e.g. the resources are overrun or some unanticipated technical problems that may endan-
ger the promised delivery date or the resulting application have emerged. Though the
partners consciously collect or even unconsciously data about the relationship develop-
ment.

The central output of this phase is the finished and functioning software product, e.g.
system, application, component, etc.

4.1.4 Assessment phase

The assessment phase is interesting from the contracting perspective, as during this phase
the customer and the supplier will come back to the contract and refer to the conditions of
satisfaction for the outcome of the project. Scherr introduces two critical factors to be
considered in this phase. They are: are the promised products or services delivered
promptly on time and is the customer satisfied with the outcome (Scherr 1993)? During
this phase all the understanding be it emotional or rational will affect the degree of satis-
faction of the whole life cycle of the cooperation. If the feedback of the whole process is
left to this end phase they may come too late to be constructive and useful for the out-
come. Tikkanen (1997) uses from this phase the term, transition. Tikkanen defines other
phases as bidding and negotiation, planning, design and implementation, see also (Sep-
pänen 2000).
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The agreed contract is followed and consulted more or less during consecutive phases.
During the follow-up participants receive and collect data on how the relationship and
cooperation unfolds over time. This data together with the final outcomes then are inputs
to the decisions made in the last assessment phase that will affect future cooperation
possibilities. After this the partners remain in this loop as long as they are in cooperation
with each other. In the above framework all the above phases with their processes belong
to the interaction processes. The processes constantly produce outcomes that by feedback
again affect the course of the processes. This feedback can be in its nature positive or
negative, enhancing or dampening the cooperation respectively.

The software contracting process loops this circle with the above-described phases.
However the phases change their duration, content and importance as the cooperation and
the relationships evolve over time into the different stages of the relationship
development. This goes on until for some reason the cooperation is ended, due to changes
and developments in the outer or inner environment of the companies (Tähtinen 1999).

At the conclusion of each exchange episode, by which is understood to comprise the
whole life cycle of the development process from the first negotiations to the satisfactory
delivery of the product or service, each firm decides whether to continue the relationship
at the same level, to broaden it, or to curtail it. During the assessment period the
continuing screening process should be done in order to ensure the vitality of their
working relationship (Anderson & Narus 1999, Warsta, Lappi et al. 2001). Progressive
and alert companies validate the relationship from both sides i.e. customer and supplier.

During the whole life cycle of this negotiation-definition-production-assessment cycle
the parties collect data from relationship events and also from the surrounding
environment that is later used in the assessment phase to analyse the situation for possible
further joint efforts. This could make it possible to define a continuous screening process
that lasts the whole life cycle of the cooperation (Warsta, Lappi et al. 2001).

The result of this phase is genuine knowledge how the cooperation did in practice
function and how the relationship will evolve.

4.2 Process breakdown structure

Armistead et al. (1996) describe the processes as hierarchies of different units that facili-
tate the analysis and description of the focal processes. This hierarchy is used to find out
the influence, causality and system dynamics in the process network, cf. Section 3.1.2.

The general process structure in Fig. 25 conceptually depicts the software contracting
process of the software developing company that is analysed in this study. In Section 4.1
the contracting and software development processes have been divided into four process
elements: negotiation, definition, production and assessment. This was done in order to
have a meaningful framework for the study. Further e.g. the negotiation element can be
defined by several process activities that will be studied and searched from the empirical
material as well.
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Fig. 25. Software contracting process breakdown structure.

These activities could e.g. be the Non Disclosure Agreement (NDA) negotiation,
framework contract negotiation, technology transfer contract negotiation and bidding etc.
Finally, the activities could be defined and split into still smaller units by tasks that can be
written up as procedures with individual process part owners. Though in this study only
the elements' and activities' level will be treated and there is no intention to absorb it into
the task level in order not to loose the sight of the total aggregate view of the process
unfolding that is the focal area of interest.

Between the activities an event that triggers the next activity to start unfolding is
indicated. Events are illustrated often with some outputs, i.e. made decisions of the
preceding process; also distinct milestones written in the contract depict events that act as
the glue between two separate activities.

The analysed process units are as follows:
• Process elements.

Major parts into which business processes can best be organized.
• Process activities.

Occur when one or several actors combine, develop, exchange, or create resources
by utilizing other resources (Axelsson & Easton 1992). It is also a series of tasks
that individuals perform to enable the transition from an input to an output.

4.3 Elements of the software contracting process model

Next the conceptual model that is based on the above Möller and Wilson model is elabo-
rated. It is composed of two main parts, i.e. the customer context and the supplier context
and their interaction see Fig. 26.

However, the focal interest is on the software company and in the development,
operations and management of the software contracting processes and their interplay with
the software development processes that are at the core of the software company.
Therefore, the supplier side is drawn in more detail for future elaboration and the

Process

Process
elements

Process
activities

 •  Negotiation
 •  Definition
 •  Production
 •  Assessment

 •  NDA negotiation
 •  Framework negotiation
 •  Technology transfer
 •  Bidding, etc.

E.g.
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customer side is left under less scrutiny. From the literature examined in previous
chapters as well as from the pre-understanding of the researcher in similar activities
concerning the contracting, a model of five main building blocks in the supplier context
has been constructed. The first includes the environmental factors, supplier and task
characteristics and organizational characteristics.

These elements set the surroundings where the focal software companies operate. The
environmental factors also explicate the issues that the company must take as given. With
regard to other elements in this category the company can influence them with managerial
decisions, though they may be in some cases hard to change if they are common in the
line of business. The second block includes the prerequisites and formation of
relationship. In this, usually once performed, the process element that the companies use
in searching for new partners or customers is described and analysed. The third consists
of the interaction processes and the fourth of the output of the interaction processes. The
interaction process part is the central and most interesting section of this study and it is
elaborated extensively in the following chapters. The interaction processes with their
outputs and subsequent inputs form the main cycle of the model. The fifth element is the
dissolution of the relationship that usually happens only once during the business
relationship between two companies. These main elements and their contents are
discussed and analysed in more detail below.

Fig. 26. The conceptual software contracting process model.
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4.3.1 Supplier context

The supplier context is described with the environmental factors, supplier and task char-
acteristics and organizational characteristics. They form the larger perspective for the
relationship forming, developing and governing environment.

Environmental factors. The environment of software business includes a large array of
different issues, however the most relevant and ones of most interest for this study are
discussed next.

The new contractual approach includes relevant environmental factors from
contracting perspective in Fig. 26. These were presented and discussed more deeply in
Section 2.1. Among these matters the distinct ongoing change in the contracting practices
came up and was emphasized; from (neo)classical contracting towards relational
contracting keenly employing the process-view that is well suited to the software business
context. Further contractual issues of interest was the existing information asymmetry
between the customer and supplier that demands cooperative relationships to be
successful, cf. Section 2.1. One new emerging element of high interest was explicated, i.e.
the wide range of IPR –issues (including copyright, patent, trade secrets) related to the
software development and markets. These were discussed in more detail in Section 2.3.
The cultural differences and issues are also of interest especially as this study examines
software companies that operate in Finland as well in the USA. Though this study does
not solely concentrate on the matters of cultural differences, however these are treated as
they emerge from the empirical data.

Autere et al. has listed several factors that indicate they belong to the environment
where the focal software companies are operating. These attributes are all descriptive for
the fast changing and developing software industry. These could be further explicated by
terms such as high demand capacity, limited production capacity, demand of innovative
products, networking, young exchange traditions and short technological life cycle.

Supplier and task characteristics. The main issues from the supplier and task
characteristics perspective are the three main categories of software business:
commercial-off-the-shelf, professional software service products (tailored) and modified-
off-the-shelf as discussed in more detail in Section 2.2.1.

A typical feature characterizing the industry is the small start up company that usually
concentrates their efforts around a few innovative solutions as products or services.
Usually they are technically complex in their nature. The industry suffers from a
continuous resource shortage, so this is both a larger environmental and an individual
company problem. In the relationship between the cooperating parties a varied resource
and social exchange during the whole life cycle of the cooperation takes place. The
products or services in the software industry are also characterized by low substitutability
as they are very people dependent, i.e. the expertise is very focused and the skills needed
have usually accumulated and developed in past projects. These issues were discussed
more in Section 2.2 and the common usage of template contracting is also a relevant form
of operations in the focal line of business as discussed in Section 2.3.

Organizational characteristics. Organizational characteristics describe the companies
as young and growth aspiring. According to Autere et al. (1999) fastest growing
companies focus their resources only on their strategic business area. Further they note
that growth is enhanced also by focusing on new technologies as well as on fast growing
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market segments. The third explaining factor is the company's explicit aspiration for
growth. The substantial growth rate especially during the first years of the company puts
demands and pressure on the company's structure and management as well as on the
employees. This is not solely a company internal matter, as the interest groups outside the
company should understand the needs and problems of fast growing company as well. In
a developing software company the contracting and governance issues discussed in
Section 2.1 are important and must be handled properly already from the beginning.
These elements are intertwined and they must be handled properly during the negotiations
in order to have the full effect during the software development process. Processual
software development issues were discussed in Section 2.2 and there the common
processual approach was presented together with the project-oriented nature of the
software business. Managerial issues belonging to the software development were
analysed in Section 2.3. Software business is highly technology driven and the
organization must plan their operations accordingly, these issues were discussed in
Chapter 1.

4.3.2 Customer context

The customer context is treated only briefly as the emphasis of this study is on the soft-
ware contracting issues of the software developing company. In Section 2.3.3 the exist-
ing software acquisition standards were described and analysed. However, for the soft-
ware company to know them is important and valuable, as knowing their contents and
their possible usage in different contractual situations helps the company to understand
and anticipate the behaviour of the customer. Fig. 26 shows the same tri-partition that was
illustrated in the supplier context; environmental factors, customer and task characteris-
tics and organisational characteristics. The factors and characteristics suggested in the
supplier context could also be viewed from the customer’s viewpoint however, with a dif-
ferent emphasis. Though they must not be seen as opposite issues as the both parties are
trying to get into a common understanding during the negotiation process and to joint
goal during the actual project working. If both parties perceive same or overlapping
issues as important ones then it helps the effort to achieve a common objective.

4.3.3 Prerequisites and formation of relationship

Prerequisites and the formation of a relationship or it could also be described as the
“starting an exchange relationship”, is the point in this scheme where it is entered. This
process is done only once with a new partner candidate and after a successful partner
screening the company moves to the interaction processes box. However, the customer
must have found out in its organization a need for a software application, i.e. software
product, or a service related to the software applications. After the need is discovered the
company starts a search process in order to find a matching supplier for its purposes to
solve the prevailing problem. From the supplier’s perspective the software company must
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be interested in developing the application needed. During the matching process the com-
panies carry out a commencement screening of the prospect partner, see more in (Warsta,
Lappi et al. 2001).

Halinen (1994) has analysed the “Prerequisites for starting an exchange relationship”
characterizing it with complementary needs and resources between parties, with personal
awareness of the other party's goals, needs and resources and with common interest in
building a relationship. She analysed the relationship development in the advertising line
of business. Halinen’s elements were chosen for use in the conceptual model as the
advertising and software branch are both service oriented in their nature. The
complementary needs and resources between parties indicate the client's perception of the
nature of its needs for the company’s services and of the fit of the firm’s resources and
capabilities to the customer’s needs. The personal awareness of the other party's goals,
needs and resources depict efforts to build awareness, by existing personal relationships
with the personnel of the other party and by referrals from friends and business
acquaintances. The third indicator is the common interest in building an exchange
relationship and it describes the partner's statements about their potential to materialize
their own interests through the relationship while also benefiting the other party and by
lack of potential to materialize their own benefits through the relationship. Halinen found
that "there is a continual requirement for the existence of the prerequisites for an
exchange relationship and that they are continually assessed by the exchange parties" and
that mutual interest must exist between the partners in order to maintain a relationship
(ibid, 207 and 212).

4.3.4 Interaction processes

After a successful screening and partner or customer selection process the software com-
pany starts with the interaction processes that include the main processes of exchange,
adaptation and coordination. These separate processes vary to the extent, depth and dura-
tion depending on the software business type, age of the companies, proportion of the
application to be developed and stage of the relationship, see also (Håkansson & Snehota
1995) about the business process characteristics.

The separation of the different resource and social interaction processes is somewhat
arbitrary as these processes are practically interrelated as most forms of resource
exchange presume to some extent a social exchange (Möller & Wilson 1995a). However,
this is done for conceptual reasons in this model.

Exchange process. The exchange process constitutes resource and social exchange
subprocesses. Where the resource exchange describes the process elements or objects that
are exchanged during the relationships. These are e.g. documents, software applications,
finance and know-how. The social exchange illustrates the relations between the partners.
The exchange processes are described from a software development viewpoint further
down. The processes included in these processes are implemented during the definition
and production phases. The contract negotiations can be seen either belonging to
exchange processes or also to coordination processes as the negotiating parties change
mostly information and knowledge during the process. The contracts are aimed to
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establish a formal governance structure for future cooperation and relationship. When the
perspective is changed from an exchange process to a coordination process the empirical
analysis always depends on the situation where the processes are introduced and also their
main content and purposes. However at this stage of study the negotiations are placed
under the coordination processes.

Adaptation process. The adaptation process usually starts after the contracting parties
have found a common ground for joint efforts. Either parties or just one party of the
partnership can start the adaptation process where the partner adapts its procedures,
resources, customs and skills to the other partners needs. The adaptations can be either
physical or mental in their nature. Brennan and Turnbull (1998) have revised the literature
concerning adaptations in business processes and they argue that the adaptation concept is
either difficult to define or the authors perceive the term to be self-evident. To correct the
situation they give a definition for the adaptation term that takes into account both sides
of the relationships; customer and supplier. They focus on the adaptation process
behaviour itself instead of the outcome of the process. "Buyer-seller adaptations are
defined as behavioural or structural modifications, at the individual, group or corporate
level, carried out by one organisation, which are initially designed to meet specific needs
of one other organisation" (ibid, 31).

Further they depict the classification aspects of adaptation to include the following
categories: product (design and specification), manufacturing/production process,
(production) planning, stocks, payment terms and systems (financial procedures),
delivery and administrative procedures. They give alternative adaptations that can be
characterized by dimension, resource commitment, proactive-reactive, voluntary-coerced,
reciprocal-unilateral, or formal-informal (ibid). Håkansson (1982) describes supplier
specific adaptations in the production process as including e.g. special tools acquired,
material quality improved, new equipment acquired and quality control processes altered.

Coordination process. The coordination process includes the task by which the
partners coordinate and govern the relationship. To do this they can use both contractual
and non-contractual means. These are, for example, written formal contracts, minutes of
joint meetings, offers and counter offers and other documents. On the other hand, non-
contractual means are institutions, and the line of business customs and commitments
between partners. These could also be extreme threats and pressure. The processes
included in these processes are implemented during the negotiation and assessment
phases of the relationship.

Processual modes. The processual viewpoint in the software contracting process is an
interesting one. As described and analysed in Section 3.1.3 the four different basic
processual theories – life cycle, evolutionary, dialectic and teleological. At this stage of
knowledge of the contracting processes there is no clear choice but several useful
combinations of them. So the empirical data must be let to speak for itself in the
following chapters. After that it is possible to decide the actual processual model(s) to be
used in this software-contracting context. The theories (modes) are not explicitly shown
in the model as they are embedded characteristics of the processes.
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4.3.5 Output of interaction processes

In this study the interesting outcomes of the interaction processes are the contracts, docu-
ments, applications and services. These are the concrete outcomes and results from the
interaction processes performed. Furthermore the outcomes are different kinds of func-
tional and psychosocial bonds and performance factors. Through these services or appli-
cations produced the economical, legal, technological, knowledge, procedural bonds con-
dense and develop as well as the expectations, attraction, trust, commitment, equilibrium
and common values and norms develop.

Correspondingly on the performance side of outputs effectiveness and efficiency
increase and psychological content and satisfaction grows.

4.3.6 Dissolution of the relationship

Tähtinen (1999) has studied the tailored-software relationship dissolution process with
following conceptual characterizations. These conceptualisations stress the processual
nature of the business relationships and the internal dynamics of mutual interdependence.
She emphasizes that there are several reasons (or combinations of reasons) for business
relationships to dissolve.

 The existing – possibly dissolving – relationship is described with the following
elements:

– predisposing factors exist when the partners enter into interaction. These factors can
be in their nature task, actor, dyad and network related,

– precipitating events emerge during the cooperation and possibly accelerating the rela-
tionship dissolution and

– attenuating factors may again slow down the development. It may even stop the
unsatisfactory process as it gives time to the partners to straighten out the prevailing
problems (ibid).

Fig. 27 depicts the key factors affecting the dissolution process. It includes the type of
the relationship, i.e. the history, form, age, etc. elements and the reasons and attenuating
factors, i.e. events, environment etc. that affect the dissolution process.

Fig. 27. The factors affecting the dissolution process (Tähtinen 1999, 113).
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She describes further that the evaluation of the relationship is made at the assessment
stage which is the first step in her concept of dissolution process. As she notes this
evaluation may already disturb the relationship as the other party may interpret this as
early warning signs of a forthcoming dissolution (ibid).

4.4 Processual dynamism included in the model

The Möller and Wilson model as such does not have long-term dynamism built into the
model, apart from the processual dynamism. This long-term dynamism in this context
means the dynamic development of the relationship over time, i.e. over a longer period
with numerous exchanges and events. This dynamism is added with the concepts from
the Ford model that was explicated in Section 3.3.3. The model makes use of four stages
that correspond as follows to the elements in the “Software contracting process” model
elaborated above and showed in Fig. 26.

The Ford model's pre-relationship stage corresponds to the prerequisites and formation
of relationship element. Then the exploratory stage, development stage and stable stage
are part of the interaction processes and output of interaction processes cycle as depicted
with the grey thick arrows in Fig. 26. The possible change of the interaction processes as
well as their contents and characteristics may change during the time when the
relationship shifts from the exploratory stage, via development stage to the final stable
stage. What the evolutionary path is and how it may change is one of the focal interest
areas in this research.

Thus the main cycle of the model starts from the supplier and customer context
entering the prerequisites and formation of relationship. If this process is successful then
the parties continue into the minor and recurrent cycle consisting of interaction processes,
output of interaction processes, moving through the supplier or customer context and
again giving input to interaction processes. In some cases the relationship dissolves and
the cycle ends in the dissolution of the relationship part of the model.

4.5 Summary

The “Software contracting process” model constructed above for analytical purposes is
founded on the taxonomy of Möller and Wilson Dyadic Interaction Model. The dyna-
mism of the model is based on the processual research approach. The “Combined soft-
ware development and contracting interaction phase” model was embedded in the “Soft-
ware contracting process” model in order to give it the specific line of business character-
istics. In this study time is a central element embedded in the dynamic process models
and time itself is explicated in terms of cycles, phases, duration, milestones and time
schedules.

The four stage conceptual model that Ford et al. (1998) have defined was found to be
useful to give to the “Software contracting process” model the needed stage dynamism.
Though it must be kept in mind that the stage model is used only for analytical purposes
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to facilitate the study of the empirical material. In the real world the relationship between
the supplier and customer evolves and changes during the life cycle of the cooperation
and it is impossible to decide the events or the moments when the relationship has
matured to the next state or level. However, if the relationship is scrutinized over a longer
period evidence should show how and why the relationship has changed over time.

In this study the stages are also analysed, but to what extent these occur in a
predictable sequence is not always so clear as the stages can overlap or be absent totally.
For example in studies concerning innovation in several cases the stage models have
failed to explain adequately the processes of innovation which are found to be complex,
iterative and cyclical (Galliers & Swan 1998).

The model above is a conceptual one in its nature and just highlights the main
elements of the contracting process Fig. 26. The construction is based on previous
understanding and on the data gathered from the literature, it is hoped to give a more
concrete and exact view on the focal contracting process with the empirical data available
in the further chapters which is analysed and compared with the data to the elaborated
model.



5 Empirical research design

The purpose of this chapter is to describe how the empirical research was carried out, i.e.
how the research data was gathered and analysed. Chapter 2 outlines the software con-
tracting, concepts of contracting and possible models to describe the software contracting.
Chapter 3 depicts the role of inter-organisational relationships and intra-organisational
process evolution in software contracting. Thus these chapters answer the research ques-
tions Q1 and Q2 in Section 1.1. The answers to the remaining research questions are
based on the empirical data collected during this research. These questions concentrate on
the practical expression of the formation and evolution of the contracting processes, mod-
el development concerning the evolving contract processes and relationships as well as
the managerial implications for the contracting process management in the context of
software businesses. Subsequently, for the empirical part of this study, the concepts of
process research are briefly discussed, the research methodology applied in this study is
presented and finally reliability and validity issues are covered.

Gummesson (2000) suggests the challenges in management research to be the
researcher's access to reality, pre-understanding and understanding, and quality of the
research. The access to reality copes with the issues of how the researcher has access to
real world situations, in the case of this study how to get in contact with the proper
persons, i.e. company managers, on different levels, software developers, etc. and have
the possibility to interview them about issues that in many cases belong to the sphere of
critical and confidential issues of the company. The next issues concern the pre-
understanding and understanding. In this specific research setting the researcher was
familiar, as he has been working in his previous occupation in a software company that
operated in COTS, tailored and MOTS type of software business. He had been, over a ten
year period, in different managerial positions from a marketing manager to R&D-
manager. One of his main responsibilities was to participate in contract negotiations and
offers as well as contract drafting. In order to prepare for the empirical research the pre-
understanding was enhanced also with literature surveys to get different views and
perspectives for the proper research approach. The understanding of course grew during
the research process and this again augmented the pre-understanding when proceeding in
the research effort. To have too much pre-understanding may also be problematic if the
researcher is not careful and objective enough, as he/she may have too strong insight or



103
bias in the issues under scrutiny. The quality aspect of the research is described e.g. with
terms of reliability, validity, objectivity and relevance. Thus the researcher must be able
to prove and report the findings in a concise and understandable way. The exploited
research methods and the way they have been used must be presented.

5.1 Process research

Ferlie and McNulty (1997, 368) define the process research "as the dynamic study of
behaviour in organisations, focusing on organisational context, sequences of incidents,
activities and actions, which unfold over time". Typical case study designs are either lon-
gitudinal or comparative and the aim is to distinguish patterns. This study uses the com-
parative approach with several cases and trying to find from these cases congruent pat-
terns. Further Hinings (1997, 497) argues "In process research we need conceptual frame-
works that deal with context, incidents, activities, actions, sequences, and time, all in a
way that is dynamic". The previous chapter elaborated models that fulfil these require-
ments well, as the model based on Möller and Wilson model depicts the first part of Hin-
ings' requirements and the extended model exploiting the Ford's model fulfils the require-
ment of dynamism. From a theoretical perspective the processual research is complex as
the focus is on the way in which the concepts interact. This becomes even more difficult
as the processes unfold over time and this unfolding is subject to considerable variation
(ibid). Van de Ven and Poole (1995) express the view that development as process
unfolding does not progress from a lower and simpler state to a higher and more com-
plex one. This is of course possible but not the only path as the business relationship may
have also a regressive path ending in a dissolving of cooperation.

Pettigrew (1997, 345) among other scholars underlines the importance of the
temporality in process research. On the same subject refer also to the extensive treatise by
(Halinen & Törnroos 1995, Halinen 1998). As already emphasized, time is in a central
role in this study. It is embedded in the dynamic process models and time itself is
explicated in terms of cycles, phases, duration, milestones and time schedules. Langley
(1999, 692) links the difficulties of data analysis to the process characteristics; the focal
unit of analysis are the events, which are the conceptual entities that researchers are less
familiar with. The data consists of multiple levels and units of analysis whose boundaries
are not easy to define exactly, as the temporal embeddedness varies in terms of precision,
duration and relevance. Thus they form a continuum rather than a hierarchy or a clear
classification. Even though the emphasis is on the events, process data tends to be many-
sided, including elements of inter and intra firm relationships, thoughts, feelings and
interpretations.
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5.2 Research methodology

This research uses a qualitative research approach and it is interpretive according to Klein
and Myers' (1999, 69) terms. They define research to be "interpretive if it is assumed that
our knowledge of reality is gained only through social constructions such a[s] language,
consciousness, shared meanings, documents, tools, and other artefacts, … it attempts to
understand phenomena through the meanings that people assign to them". The research
approach is made according to the settings of Eisenhardt (1989) with the eight basic
steps, Table 6.

Table 6. Process of building theory from case study research (Eisenhardt 1989, 533).

Step Activity Reason

Getting 
started

Definition of research question
Possibly a priori constructs
Neither theory nor hypothesis

Focuses efforts
Provides better grounding of construct measures
Retains theoretical flexibility

Selecting 
cases

Specific population

Theoretical, not random, sampling

Constrains extraneous variation and sharpens external 
validity
Focuses efforts on theoretically useful cases 
 – i.e., those that replicate or extend theory by filling 
conceptual categories

Crafting 
instruments 
and protocols

Multiple data collection methods

Qualitative and quantitative data 
combined
Multiple investigators

Strengthens grounding of theory by triangulation of 
evidence. 
Synergistic view of evidence

Fosters divergent perspectives and strengthens 
grounding

Entering the 
field

Overlap data collection and analysis, 
including field notes
Flexible and opportunistic data 
collection methods

Speeds analyses and reveals helpful adjustments to data 
collection
Allows investigators to take advantage of emergent 
themes and unique case features

Analyzing 
data

Within-case analysis

Cross-case pattern search using 
divergent techniques

Gains familiarity with data and preliminary theory 
generation
Forces investigators to look beyond initial impressions 
and see evidence thru multiple lenses

Shaping 
hypotheses

Iterative tabulation of evidence for 
each construct
Replication, not sampling, logic across 
cases
Search evidence for “why” behind 
relationships

Sharpens construct definition, validity, and 
measurability
Confirms, extends, and sharpens theory

Builds internal validity

Enfolding 
literature

Comparison with conflicting literature

Comparison with similar literature

Builds internal validity, raises theoretical level, and 
sharpens construct definitions
Sharpens generalizability, improves construct 
definition, and raises theoretical level

Reaching 
closure

Theoretical saturation when possible Ends process when marginal improvement becomes 
small
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She draws a roadmap for building theories from case study research using a
combination of qualitative grounded theory and case study approach.

Alasuutari (1995) compares qualitative analysis to riddle-solving. According to him
“To call a study qualitative research it must be assumed that inferences based on purely
qualitative analysis, or other references to excerpts or cases in the data, are used as clues
to solve the riddle” (ibid, 8). Alasuutari has defined the qualitative analysis as consisting
of three intertwined phases of purification of observations, unriddling and combinations
of new viewpoints (ibid).

According to Järvinen and Järvinen's (2000) terms the grounded theory approach is
quite demanding and hard for the researcher to follow completely, therefore it is also
done using, as they call it, a light version approach. Though they advocate grounded
theory as it suits an explorative approach in searching for new phenomenon. This study
can be seen as a combination of grounded theory study and a multiple case study where
the cases are put together with interviews and other relevant material collected. In this
study the above Eisenhardt’s (iterative) sequence is used appropriately. In Sections 5.2.1
– 5.2.8, the steps presented in Table 6 are discussed in more detail as well as how they
were applied in this focal research effort.

5.2.1 Getting started

This study started with initial definitions of research questions in broad terms. It is impor-
tant to make the research domain as focused as possible, as otherwise the researcher can
be overwhelmed with impertinent data and needless work. Also a priori specified con-
structs are in place to help the design of theory-building research. But the research ques-
tions and the constructs should be considered only as tentative because they must not
obstruct the findings and analysis of the empirical data. The questions and constructs only
help in the research work and they should be defined in a way to allow for modifications
and enhancements as appropriate. In Chapter 4, a tentative and simple “Software con-
tracting process” model was first developed. Also the taxonomy used was presented. This
step was supported by literature surveys in order to find similar reported research set-
tings, descriptions and results. The researcher participated during this period in several
seminars where the legal aspects of software were discussed.

5.2.2 Selecting cases

The main selection criterion for the software companies was that they should fall into one
of the three business modes (COTS, tailored and MOTS) identified, as the central strate-
gies in software business, cf. the classification in Section 2.2.1 Software business modes.
The data was collected from twelve small and medium size software companies in Fin-
land, and from Finnish companies that have operations in the USA. The selected compa-
nies are briefly described in Appendix C. Because of the confidential nature of the col-
lected data and the information that the managers have given during the interview ses-
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sions the companies wanted to preserve their anonymity. This request was of course
respected. Each of the business categories includes several companies in order to give
more reliability and material to compare the contracting processes from different types of
software companies. Multiple case approach was selected in order to strengthen the
research base and validity of the results as the business line in focus is characterized by
companies whose maturity level varies. The firms are small and fast developing, they
operate in one or several business modes and they operate in different cultures. In the
light of studied and published knowledge about the software contracting process, study-
ing only a few companies could be more unreliable. From Appendix C it can be seen that
the research context included four “pure” COTS companies, three tailored companies and
only one MOTS company. In addition to this, one company operated in all three modes.
However, this company also had during that one-year period changed its operations to
COTS/MOTS, abandoning the tailored operations. The remaining four companies oper-
ate in the COTS/MOTS modes. The classification basis for these three categories was:
a) Based primarily on the interview material, i.e. transcribed tapes, where it was possible

to find out clearly the business modes.
b) During the interviews the interviewees description of the company’s strategies in

relation to the business mode.
c) The use of other relevant material received from the company, e.g. company brochu-

res, newspaper articles and www-sites.
With hindsight, it can be said that the interview questions could have been formulated

more clearly to give a more accurate classification scheme, e.g. direct annual turnover
connected to the COTS, tailored and MOTS business modes might have been sufficient.

5.2.3 Crafting instruments and protocols

The data collection methods included interviews at the twelve companies. During the vis-
its, as well as after the visits, other material was also collected, e.g. contracts, contract
templates, company presentations and quality standards. The unit of research was the
software company as most of the interviewees represented the managerial level and they
had a good overall view of the company and its operations. After the interviews, inter-
view protocols and field notes were written up where the situation and other non-verbal
ideas and observations were put down to prepare for subsequent case analysis. Two inter-
viewers, working separately, carried out the interviews. Only in one case did they do an
interview together and this was at the beginning of the project in order to standardise the
following interview sessions and learn interview techniques from each other. According
to Eisenhardt the use of multiple investigators is justifiable as it enhances the creative
potential of the study and the convergence of observations from multiple investigators
enhances confidence in the findings (ibid). The interviews were completed using the
semi-structured interview approach where the interview themes and questions were pre-
pared beforehand, see Appendix A. The semi-structured approach was selected in order
to have an adequate focus for the discussions. However, space was given to follow new
leads and other interesting topics emerging from the conversations.
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5.2.4 Entering the field

Eisenhardt notes the "striking feature of research to build theory from case studies is the
frequent overlap of data analysis with data collection" (ibid, 538). If (as usual) the data
gathering process is implemented during a longer time period and the researcher starts to
analyse the field notes and the empirical material simultaneously with the ongoing data
collection process he or she is able to adjust the data collection instruments on the fly,
e.g. adding new questions to the interview protocol. Even new cases can be added if they
give more insight into the focal object. According to Eisenhardt this is a "legitimate" pro-
cedure, as in the case of qualitative theory-building study when the researcher tries to
understand the focal phenomenon in as much as depth as possible. But she, understand-
ably, adds that this flexibility does not excuse being unsystematic.

In this focal research the interview period lasted from 16.2.2000 to 16.5.2001. Some
new topics were added during the data collection process and two new interviews were
carried out in order to get more specific data from issues that had emerged during the
analysis work. These interviews were also valuable from the data triangulation
perspective as they were carried out in one company with different levels and
responsibilities. From the interviews, short memos were written with details of the
company name, place, interviewees, time, duration, and other possible observations of
interest.

5.2.5 Analysing data

Strategies for sensemaking as Langley (1999) calls the seven generic strategies described
in her explanation and thought provoking paper. These seven strategies cover in depth the
analysis of the process data (Table 2). She describes two different philosophies evaluating
organizational processes, the first group elaborates a priori process theories which they
subsequently test using a longitudinal time series and event-history methods. The second
group gets off the ground from the opposite direction, i.e. they analyse first the processes
of collecting data with various methods and specificity, even in real time. Using this
material they try to create an explicit picture – model or theory – to comply and reflect
the real world as exactly as possible, by being well-founded and universal. This focal
research could be placed between these extremes, as the researcher has pre-understand-
ing about the research area and some interventions were made before the conceptual
model was elaborated. Quoting Orton (1997) the study has features of the "iterative
grounded theory research, in which researchers cycle back and forth between process
theory and process data to produce process knowledge" thus taking advantage of both
inductive and deductive approaches.

Langley further notes that "In theorizing from process data, we should not have to be
shy about mobilizing both inductive (data-driven) approaches and deductive (theory-
driven) approaches iteratively or simultaneously as inspiration guides us" (ibid, 708).
Next these approaches and their usages are explained in Table 7 in more detail.
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Table 7. Seven strategies for sensemaking (Langley 1999, 696).

The key anchor points depicted in the table are according to Langley to fix attention on
some point(s) that help to structure the material, but also to determine which elements
will receive less attention. Interestingly the different approaches produce different levels
of accuracy, generality and simplicity (ibid, 694). The data analysis process carried out in
this study exploiting the above-depicted Langley’s strategies is subsequently described:

All the cases were analysed several times in order to minimize the possibility of the
understanding changing during the reading and analysis process. When using
transcriptions the categorization process took five weeks, but the tentative computerized
analysis work used somewhat less time. Hirsjärvi and Hurme describe this process as
depicted in Fig. 28.

Strategy Key anchor 
points

Specific data needs “Good theory” 
dimensions (Weick)

Form of 
sensemaking

Narrative
strategy

Time One or few rich cases. Can be 
helped by comparison.

High on accuracy. 
Lower on simplicity and 
generality.

Stories, 
meanings, 
mechanisms 

Quantification
strategy

Events, 
outcomes

Needs many similar events 
for statistical analysis: one or 
few dense cases is best.

High simplicity, 
potentially high 
generality, modest 
accuracy.

Patterns, 
mechanisms

Alternate 
templates
strategy

Theories One case is enough. Degrees 
of freedom come from 
multiple templates.

Each theory can be 
simple and general.

Mechanisms 

Grounded 
theory
strategy

Incidents, i.e. 
(units of text),
Categories

Needs detail on many similar 
incidences. Could be 
different processes or 
individual-level analysis of 
one case.

High on accuracy, 
moderate simplicity. 
May be difficult to go 
from substantive theory 
to more general level.

Meanings, 
patterns

Visual
mapping
strategy

Events, 
orderings

Needs several cases in 
moderate level of detail to 
begin generating patterns (5-
10 or more).

Moderate levels of 
accuracy, simplicity, and 
generality.

Patterns

Temporal
bracketing
strategy

Phases One or two detailed cases is 
sufficient if processes have 
several phases used for 
replication.

Accuracy depends on 
adequacy of temporal 
decomposition. Moderate 
simplicity and generality.

Mechanisms 

Synthetic
strategy

Processes (e.g., 
decisions, change 
efforts, new 
products)

Needs enough cases (5+) to 
generate convincing 
relationships. Moderate level 
of detail needed for internal 
validity.

Modest accuracy. Can 
produce simple and 
moderately general 
theories.

Prediction
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Fig. 28. Processing of interview data from analysis to synthesis, (Hirsjärvi & Hurme 2000, 144).

During the open coding phase which was first done assisted by software several
tentative categories were established beforehand and during the analysis process itself
new (sub) categories were added. Among these categories were e.g. business processes,
software processes, legal processes and contracts but as this approach was not fruitful it
was abandoned, ref. below Alternate templates strategy. Next the approach was totally
turned around and the analysis work started by defining all process activities from the
data, and there was a change to use the axial coding method in this phase (Strauss &
Corbin 1998). In axial coding the researcher selects the main characteristics as the object
of the analysis and the coding is done using these axles. Strauss and Corbin (ibid, 124)
define the axial coding to be "the act of relating categories to subcategories along the
lines of their properties and dimensions". The activities thus form the smallest unit of
analysis and these were subsequently classified with four attributes:

• Phases comprised of negotiation, definition, production and assessment classes.
• Interaction process comprised of exchange, adaptation and coordination classes.
• Ford’s stage comprised of pre-relationship, exploratory, developing, and stable clas-

ses.
• Motor comprised of prescribed and constructive classes.
Further to these elements the following attributes to help to scrutinize the processes

were attached: inputs, outputs, owner and events, see Chapter 4.
All the process activities were marked and translated into English and subsequently

they were inserted case by case into individual Excel tables in order to help the analysis
work by enabling the data to be viewed in more compact form, Appendix D. After this the
different classes were inserted together in one Excel table to make it possible to order the
activities in different orders to see any interrelationships and patterns, Appendix E. These
shorthand tables were later modified to become countable in order to be able to derive
some coarse statistics out of the data.

Narrative strategy was used translating short English synopses from each transcribed
case material. The synopses included contractual issues and contract process activity
descriptions that later formed the base for the detailed and numbered process activity lists,
Appendix D. In one case a short written narrative and descriptive story was written in
order to highlight the interesting situation where the focal company had a completely
immature contracting process, Appendix H.

Aggregate
empirical

data

•  from whole to parts
•  categorization of the data
•  combination of categories

•  back to whole
•  accounting
•  theoretical re-outlining of
  the phenomenon

Analysis

Synthesis
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Quantification strategy was used to some extent when the process activity lists were
transformed into calculable forms, Appendix D and E. Tabularisations were done using
the Excel software and the worksheets were then capitalized to produce simple 3x3
matrixes from different interesting phenomena. In this context it was not the case of using
formal and extensive statistical methods, as the scope of the available data did not permit
this.

Alternate templates strategy were used during preliminary tentative computer assisted
analysis work. The data categorization was started by reading the transcriptions through
several times. First a robust tree structured pre-categorization was created, and during the
analysis process augmented up until 15 main categories at the root level and
approximately 65 subcategories at the so-called child level after becoming acquainted
more with the material. However, soon this seemed to be too hard to use, as well as being
too atomized. There was an evident risk of losing the overview of the whole data. So the
next step was to drop the number of the main categories to 10 and the subcategories to 51.
This pre-categorization was also found to be too detailed. The second classification
approach was to classify all incidents and expressions on different contracts, but this
perspective would have been useful if the viewpoint of the research would have only been
from the legal and contractual perspective. It did not help the dynamic processual study.
Reading and pondering about the empirical data with different tools and from different
angles gave more and more insight into it. However, two problems could be expressed
and they are, first, that the computerized analysis easily produces too many categories
and, secondly, technically the computer screen is not so agreeable and handy to use in the
process as normal A4-paper. Although the time spent with the empirical material and the
software was not in any way wasted time. After this experiment the researcher started to
read the transcription papers in order to categorize the process elements activities. The
analysis made reading the papers was also more illustrative and it was also easier to keep
track of the whole – maintaining a helicopter perspective – when analyzing and
classifying the smaller process activities.

Grounded theory strategy was used extensively as can be seen in Chapter 6. This was
the main method used in this study. It was also best suited for this type of research where
the researcher approached new and untouched fields. The objective of the grounded
theory based research approach is to generate theory rather than to test it, this gives the
researcher analytical tools for handling a large empirical data base, and helps him to find
alternative meanings for the phenomena (Rantala 1999). This enables the work to be at
the same time systematic as well as creative and during the whole research process the
researcher strives to identify, develop and proportion the concepts, i.e. the building blocks
of theory.

Visual mapping strategy was used to some extent by describing every case as the
example in Appendix I shows.

Temporal bracketing strategy is used to visualize the contracting process as well as
other contractual issues in the different business modes as shown in Chapter 6, and see
especially Figures 29, 30 and 33.

Synthetic strategy is put to use in Chapter 7 to elaborate the Dynamic contracting
process model. According to Langley the process theorizing method produces an enriched
understanding and explanation, however, it often lacks predictive power (ibid). The
synthetic method uses the process as a whole (unit of analysis) and constructs global
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measures from the detailed event data in order to be able to describe and compare the
corresponding processes from different cases. The synthetic strategy requires: 1) clearly
defined process boundaries – in this focal case it is the software contracting process, 2)
abstraction level that is high enough to permit the comparison between several cases – in
Chapter 4 elaborated conceptual model fills these requirements well, and 3) the strategy
requires a sufficient number of cases – this study used twelve different cases that gave
enough data to infer rational conclusions about the contract process unfolding.

To use the Möller and Wilson model as a base in constructing the software contracting
process model was quite a straightforward effort. In this study the customer's viewpoint
was deliberately left out, as the main focus was on the software company's contracting
process and its behaviour linked to software development processes. Therefore the
customer context in the Möller and Wilson model was left for less scrutiny. From this
model the environmental context, supplier and task specific characteristics, organizational
characteristics, interaction processes and outcomes elements were used. In the elaborated
software business model these elements were specified as reflecting the business at issue.

This study tries to capitalize on the above-mentioned seven methods to a varying
extent in order to cover and get the relevant issues from the empirical data from as many
angles as possible and in as many ways as possible. This data “massaging” helped the
researcher to get better acquainted with the data as thoroughly as possible. To sum up,
from the above-discussed strategies depicted by Langley, the grounded theory was used
vitally in this research. The other strategies were more or less applied to enhance the
understanding of and familiarize with the focal data.

5.2.6 Shaping hypotheses

According to Eisenhardt this step is a two-part process where the researcher tries to refine
the definitions of the constructs and to find evidence to measure and support the con-
struct in each case. If the data and the theory work well together then the construct con-
verges and advocates reality. Weick proposes a concept of disciplined imagination that
consists of problem statements, thought trials and selection criteria (Weick 1989).

The conceptual models used in this study were first constructed and introduced in
Chapter 4. These models were based on the literature and pre-understanding of the
subject. The analysis of the data is then presented in Chapter 6 and following this analysis
the results of the iterations and refinements are depicted in Chapter 7. These descriptions
include the Augmented basic contractual model, the modification of the Software
contracting process model and lastly the Dynamic Augmented basic contractual model.
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5.2.7 Enfolding literature

According to Eisenhardt (ibid, 544) “an essential feature of theory building is compari-
son of the emergent concepts, theory, or hypothesis with the extant literature”. She fur-
ther notes that this is especially important and valuable if the results of the emergent theo-
ry conflict with the literature findings.

The literature on this focal research subject of the contracting process in software
developing company is quite sparse. In this study the results are to some extent
comparable with the NTNU model for the implementation of a software development
project (Kilde 1998, Kilde 1999). This is described more in Chapter 7. In Chapter 8 the
main theoretical, empirical and managerial implications are presented and discussed.

5.2.8 Reaching closure

The researcher has two central problems that he or she must pay attention to and these are
when is the empirical material sufficient and when to stop iterating between the theory
building and data analysis. Eisenhardt contemplates e.g. the number of sufficient cases
and as she notes that no optimal number exists because the adequacy is of course depen-
dent on the focal subject as well as on the saturation point (ibid). But in practice the
researcher has set in advance some limits that also depend on the available funding and
time. In theory the research process described above is a coherent unfolding process, but
in reality the process always considerably overlaps (Alasuutari 1995).

In this study the number of cases grew to twelve, even though the last cases started to
resemble the previous ones, the researcher cannot state that there would not have emerged
any new contractual issues concerning the contract process itself as the business
environment is so multifaceted.

5.3 Reliability and validity of the study

Klein and Myers (1999, 72) introduce a following set of seven principles for conducting
and evaluating interpretive field studies in information systems:
1. The fundamental principle of the hermeneutic circle

This principle suggests that all human understanding is achieved by iterating between
considering the interdependent meaning of parts and the whole that they form. This
principle of human understanding is fundamental to all the other principles.

2. The principle of contextualization
Requires critical reflection of the social and historical background of the research set-
ting, so that the intended audience can see how the current situation under investiga-
tion emerged.
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3. The principle of interaction between the researchers and the subjects
Requires critical reflection on how the research materials (or “data”) were socially
constructed through the interaction between the researchers and participants.

4. The principle of abstraction and generalization
Requires relating the idiographic details revealed by the data interpretation through
the application of principles one and two to theoretical, general concepts that describe
the nature of human understanding and social action.

5. The principle of dialogical reasoning
Requires sensitivity to possible contradictions between the theoretical preconceptions
guiding the research design and actual findings (“the story which the data tell”) with
subsequent cycles of revision.

6. The principle of multiple interpretations
Requires sensitivity to possible differences in interpretations among the participants
as are typically expressed in multiple narratives or stories of the same sequence of
events under study. Similar to multiple witness accounts even if all tell it as they saw
it.

7. The principle of suspicion
Requires sensitivity to possible “biases” and systematic “distortions” in the narratives
collected from the participants.

These steps form a quality standard roadmap for conducting and evaluating a well-
defined research setting for case studies. They base their approach on the hermeneutic
circle where the central idea is to iterate between the parts and the whole of the studied
subject. Other issues, they propose to be considered when evaluating the quality of
research, are the principles of contextualization, interaction between the researchers and
the subjects, abstraction and generalization, dialogical reasoning, multiple interpretations
and the principle of suspicion. However, Klein and Myers warn, not to follow these steps
too mechanically as this is only one perspective, which gives more rigour to conduct and
report results of the case studies. Further they suggest that none of these principles should
be left out arbitrarily and that the researcher should consider how and which of the
principles apply in any particular research setting. The steps were capitalized in this study
as follows:

 The first step of the fundamental principle of the hermeneutic circle was extensively
applied. During this iterative process the transcriptions of the interviews were analysed
carefully several times. The output of this effort was a good understanding of the data as a
whole and also a partition and classification of the data in its smallest units of analysis
that were the process activities. After this stage the construction work started from these
parts towards the whole; i.e. COTS, tailored and MOTS contract maps. This analysis
went further to elaborate new and refined models of contracting in software business.

The principle of contextualization is a more difficult task to describe explicitly as the
research subject was understandably a sensitive issue for the companies and the
interviewed managers. Therefore in this context it is not possible to discuss the
organizations and their operating environments in a too detailed way that could possibly
expose their identities. On a general level the research context is depicted in Chapter 1. In
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Section 5.2.2 the method and reasons of the process for selecting the focal software
companies is described.

The question how the researcher creates the data is discussed within the principle of
interaction between the researchers and the subjects. This issue is discussed more in
Section 5.2.3. The researcher himself participated in seven interview cases (one company
was visited three times) and from the remaining seven cases he received only the
interview tapes that later were transcribed. Thus in these cases the researcher did not
interact directly with the participants as he relied on the transcribed texts. Though in all
cases the interviewees were approached by emails in order to get possibility to the
member checking procedure. However, the response to the email messages was meagre,
only in some cases did the responses give further information.

Abstracting and generalizing process is explained from its essential parts in Section
5.2.5 in order to give the reader the possibility of following or even inferring to the same
conclusions as the researcher using the available data. Appendix D shows the main part of
the process activity data that has been applied when the researcher has made his
conclusions regarding the contracting process. However, it must be emphasized that in
reality it may be difficult only by using the available data to infer the same conclusions
with the same exactness, as the researcher has been able to do, as the researcher has much
more data available and knowledge at hand. However, it should be included so that the
readers can follow how the researcher arrived at his theoretical insights.

One of the most difficult tasks is how to separate the researcher’s own intellectual
history, i.e. the dialogical reasoning. The researcher has been working in a managerial
position in the past during several years in a software company producing COTS, tailored
and MOTS software, ref. also the beginning of this chapter. This gives him in a positive
way advantage and good pre-understanding when approaching the focal research
question. But then the disadvantage is that he also may have strong preconceptions about
the subject. This may start already from the basic research setting, including the
predefined interview questions as well as the selection process of the companies. The
researcher e.g. noticed a personal development and learning process during the interviews
towards a better listener from a conversationalist. Further all the time during the analysis
process the researcher must be able to make a distinction between his ideas and the
opinions expressed by the interviewees.

In this research context it was not possible to find different versions of the story, i.e.
multiple interpretations. This resulted from the fact that only a few companies were
entered several times and only in some cases the interviews were done with different
persons.

In the final principle of suspicion the researcher questions critically possible false
preconceptions and aspects of reality presented to him. This is a problematic question and
in this study the researcher has taken the standpoint that all the interviewed managers
have given their opinions as truthfully as possible, i.e. they have not deliberately tried to
change the truth of the story. Of course, this is quite difficult to prove, but here again the
pre-understanding of the researcher may be an advantage. However, the interviewees may
leave out some interesting and perhaps difficult issues without the researcher noticing.

Ferlie and McNulty (1997, 368) characterize high quality research as built up of two
aspects, namely of internal validity and external validity. The internal validity deals with
the rigour of the theoretical, methodological and empirical bases underlying the research
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project, whereas the external validity reflects the relevance and accessibility to user
groups outside the research community. The evaluation of concepts involve
completeness, simplicity, understandability and ease of use and the assessment of the
models are done again in terms of their fidelity with the real world phenomena,
robustness and internal consistency among other things (ibid). According to March and
Smith (1995, 260) if the building activity is first in its domain then the artefact and the
adjoining claims itself provide a contribution to the research community. In other words
"Actual performance evaluation is not required at this stage".

Dawson (1997) emphasizes the importance of the researcher getting involved in the
data collecting and observation of the studied phenomena. He calls this "getting his hands
dirty". He further prefers processual research the longitudinal element included in the
research design, as this is important in collecting the data and becoming an accepted part
of the workplace under study. Further he stressed the importance of different data
collecting methods to contextualise, validate and crosscheck the interview data. In the
processual analysis the data is broken down, categorized and sub-categorized (labelled)
and then reconstructed, i.e. built up again to a form quite different from the original and
analyse possible emerging observable patterns. This helps the researcher to explain and
understand the object of study better (ibid). Bryman (1988) states that research mainly
utilizing semi-structured interviews for data collection is generally characterized by not
having the processual sense compared to action and participative research methods.

One form of validation is the method of triangulation where comparison of data from
different sources and by different methods are done (Silverman 1993). The second
method is the so-called member checking where the transcribed interviews and
interpretations based on them are presented to the interviewees in order to correct errors
or to add issues not found in the texts and their interpretations (Hirsjärvi & Hurme 2000).
The investigation of several events within one or several cases provides good
opportunities for comparison and insight for theory development (Halinen & Törnroos
1995, 513). For the empirical material of this study an effort was made for member
checking but the results were, however, quite meagre as there were only three cases out of
twelve that responded to the enquiries with more information.

Yin (1994) emphasizes the following three principles in the data collection:
1. Use as many data sources as possible. This is especially important in case research,

using several sources gives different angles to the object studied and this may even
reveal conflicting arguments. This includes the triangulation of data.

2. Prepare a case study database where the raw data is entered as well as all the data and
documents that the researcher produces.

3. Maintain a logical and clear chain of reasoning so that every finding can be traced
back to the original source where the fact was first encountered.

In this study the above principles were implemented by collecting data from interviews
and other documents were gathered. Two interviewers were used, in two cases the
companies were interviewed two to three times. The database was formed to include all
digital material, among these were the transcribed tapes, field notes, letters, emails,
telephone conversation memos, analysis memos and contracts. All the individual process
activities were indexed and marked in the documents where they were found. See e.g. the
next chapter and the quotations.
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Qualitative study conducted properly gives possibilities for a local explanation of the
observed phenomena (Alasuutari 1995). To further generalize the findings and the
elaborated model to reflect the contracting process of the software producing companies
universally more research on the subject is needed.

Next, the possible sources of error in this study and how they may affect the results are
discussed:
a) Selection of the analysed software companies and chosen analysis perspective

The selected twelve software companies are presumed to well represent their line of
business. The selection process tried to include a sample of companies using different
business modes. Thus, the companies have not been selected using any statistical random
sampling technique. In order to get a wider perspective for the study the research body
was selected to consist of local Finnish firms with international business and Finnish
software companies established in the USA. In both environments the companies have to
take into account demanding contractual processes.

The analysis perspective was defined to be the perspective of the software company.
The customer procurement practices concerning software acquisition and relationships
with software companies is available in abundant literature. Thus the customer side of the
relationships was left out from the interviews in order to get a more precise viewpoint.
This was a conscious choice and the justification for this was that this study analyses the
interplay of the contracting and software development processes and their evolvement
together with their relationship development as seen from the software developing
company point of view.
b) The coding of the process activities

The method for coding was developed for this specific data and it was based on the
used models and analysis tools. This perspective had been developed during several trials
with the empirical data as described in Section 5.2.5. From literature no other suitable
coding method was found or proven for this purpose.
c) Opinions presented by the interviewees

All the interviewees held in their respective companies a managerial position, i.e. they
were key-persons who had a clear and wide understanding of contracts, contract
negotiations and exploitation of contracts in software production. With the anonymity of
the interviewees as well as of the companies were pursued to enable to establish a
confidential atmosphere during the discussion sessions. Thus the interviewees were
assumed to hold better possibilities to discuss the sensitive contractual issues.
d) Based on the limited nature of the used models

Applied models naturally represent only one kind of possible model, but they have
been previously used and tested in other cases. However, there is no evidence, of it used
in the same way and in the same line of business, closest similar use to e.g. the Möller and
Wilson model is done by Halinen (1994). Some of the problems encountered applying
these models are discussed more in Section 8.1.
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5.4 Summary

This chapter briefly describes the methods and the process to conduct a qualitative pro-
cess research in practice. Specific attention was given to questions that treat the research,
analysis and validation processes. First the challenges in management research suggested
by Gummesson were discussed. The process research was contemplated using the terms
of Ferlie, McNulty and Hinings as well other researchers. Then the Eisenhardt’s research
approach was introduced in Section 5.2. Subsequently this eight-step roadmap was
applied then to an appropriate extent as depicted above. Langley’s sensemaking strate-
gies were immersed and used in the data analysis part in order to analyse the empirical
data from different perspectives in different ways. Lastly the reliability and validity of
this study was discussed in Section 5.3 using the principles proposed by Klein and Myers.

The research approach described by Eisenhardt was chosen as it has been shown to be
a proven method to build theories or models in case study research. This approach was
augmented further with Langley’s strategies for analysing a process data. They were
found to complement appropriately this research setting where the object was to study
and analyse the contracting process. Lastly the set of principles for conducting and
evaluating interpretive field studies proposed by Klein and Myers was found to be well
adequate for the purposes of this research. This is especially the case as the principles are
adjusted for the information systems research context. However, as the authors of these
above mentioned theories and methods point out the researcher should understand the
research context where and in what extent to employ them. Accordingly these theories
and methods form the ideal way to conduct qualitative research. However, in practice to
implement all presented ideas is not so easy and straightforward effort.



6 Analysis of software contracting relationships and 
processes

This chapter analyses the empirical data with the a priori model. In Langley's (1999, 694)
terms it tries to move "from a shapeless data spaghetti toward some kind of theoretical
understanding that does not betray the richness, dynamism, and complexity of the data
but that is understandable and potentially useful to others".

The analysis follows the temporal unfolding of the conceptual model elaborated in
Chapter 4. Units of analysis are the process elements and process activities, as defined
below. The software business is examined from three main perspectives of COTS,
tailored and MOTS development approaches. The practicality of this division has been
discussed in Section 2.4.

6.1 Background for the analysis

The software contracting process is varied depending on several factors, including the
specific business that the software company is in, with whom the company is partnering
and building relationships as well as tighter cooperative alliances, and the development
and maturity stage of the company. These are some of the main factors affecting the com-
pany's contracting behaviour. In order to be able to analyse this multifarious concept of a
contracting process unfolding over time from the first contacts to the termination of the
application usage, the process must be first broken into smaller process elements and
these elements further into process activities in order to scrutinize the whole contracting
life cycle. After the process has been broken down into smaller and important parts (pro-
cess elements and process activities) these parts that form the process can be analysed
more closely. From these parts the conceptual aggregate is again constructed to depict the
contracting process and the model. Thus the research approach is from the whole to the
parts and is again constructed from the parts to whole.

The empirical data consists of interviews from employees in twelve software
producing companies and their experiences in different kinds of software business. The
material gathered is usually company managers' descriptions about the actual contracting
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processes and of how they see the process unfolding over time. This available data with
collected documents is used to evaluate the correspondence of the a priori model and real
world. Using material from different stages of relationships development a clear picture
of how the software contracting process unfolds, behaves, what contextual elements
affects and how the whole process is managed is built. Answers to the questions
concerning the theoretical as well as practical concepts that aptly describe the software
contracting processes and relationships were tried to be found. How and why do the
contracting process develop over time? 

For the analysis purposes each of the twelve interviews were collated and inserted into
tables as depicted in Appendix D. The process activities found and their process attributes
are recorded in order of appearance from the transcribed texts. These tables are then used
in the analysis work thoroughly sorting them into different orders to identify different
patterns of process behaviours. The tables were constructed and rechecked several times
in order to ascertain that the classification of activities did not change and drift during the
work as there is also the possibility that the analyser learns more as the work goes on and
the terms could inadvertently change its meaning. Further the activities have been
tabulated to give a more compact view of them.

6.2 Supplier and customer context

Next the contexts where the software companies operate with their customers and part-
ners are briefly discussed. The contextual issues are more extensively analysed in Sec-
tion 6.4 during the analysis of COTS, tailored and MOTS software development
approaches. To facilitate and to follow better the reasoning refer to Fig. 26 “Software con-
tracting process” model. In this section are briefly discussed the supplier and customer
context elements found in the conceptual model. 

6.2.1 Environmental factors

In the model (Fig. 26) building the new contractual approach18 was seen as a central
theme in the development of the contracting practice. This has had reflections on the soft-
ware contracting as well, as the relational contracting paradigm with the processual
approach is tailor-made for the project oriented software development projects in a turbu-
lent and constantly changing environment. The different contracts and the contracting
approach clearly manifested the imperative of this kind of contractual approach as it is
explicated in Section 6.4.

The issue of information asymmetry emerged strongly in several cases. It could be
found in the negotiation situation between a big and small company, where the small
company does not have own independent law department. This puts the supplier company

18. On the following pages the bold font indicates the element to be found in the discussed model or Fig. 29, Fig.
30, Fig. 33.
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in an inferior position with an asymmetric information distribution. This is reflected in
all legal issues concerning the contracts and the relevant clauses included in it. However,
the asymmetry also expresses itself in the situation between a supplier and customer
where the supplier has superior technological know-how. In this case the supplier may
even be the smaller partner, but having special proprietary knowledge compared to the
customer.

The intellectual property rights (IPR) have emerged as being the most important and
central contracting issues and this also explicit came under the study. The IPR with its
different modes of employment is still a contradictory issue in software business. In
Finland negotiating on copyright issues is not always as easy at it seemed to be in the
USA. In Finland the subcontractors unanimously demand the rights to belong to the
customer, but in the USA the situation is totally different, their IPR stay with the software
producer. However, the situation in Finland is also changing and this has influenced the
growing understanding about the importance of the issue and also the template contracts
published by the Keskuskauppakamari (2000). IPR matters were found central to draft
balanced license agreements with different objectives. 

Cooperation on different levels and in different modes is a central theme in software
development. Relationship building for software companies is a compelling matter and it
has manifestations between software companies as well as between the software
companies and their clients. Cooperation is strongly linked to the fast change and
development of the whole industry as the technology pushes companies into a constant
development circle.

Cultural differences are explicated in more detail in Section 6.4 with several
authentic quotations from the discussions with the company managers.

6.2.2 Supplier and task characteristics

In this study the COTS, tailored and MOTS software business strategies were used as
the central viewpoints, as their role was correctly anticipated, see Section 6.4. The ques-
tion of resource shortage emerged during the discussions in some cases. Instead the
usage of different forms of template contracting is in a predominant state in the software
business. Innovative solutions with technical complexity are also central issues of the
software development process. However, there are large variations. Today though more
and more things emerge, that according to the managers nobody really has done before.

6.2.3 Organizational characteristics

Contracting and governance issues are discussed in more detail in Section 6.4. The
processual software development approach with project orientation was also clearly
visible in the empirical data. Typically for the larger projects the partners establish a
steering group together with the project group. Both groups are defined in writing: who
the project manager in the software company is, who the developers are, who the custom-
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er's project manager is and developers as well as the contact persons. In some cases the
developers are defined on an individual level, as the customer wants specific profession-
als to work on the project. This is typical project organization.

6.3 Prerequisites and formation of relationship

Next the main elements of the prerequisites and formation of relationship are briefly dis-
cussed.

6.3.1 Complementary needs and resources between parties

Companies try to find partners who are lacking and have the need for the expertise that
the supplier can provide. This means that the software company must have some core
competence that complements the customer’s expertise. If the customer has already been
successful in building new businesses with software suppliers, it is more likely that the
customer will benefit from new relationships. However, to get into this kind of a positive
situation, the software supplier must know the needs of the partner, and often the needs of
the partner’s customer’s, too.

One of the interviewed VPs noted that the customer screening process was completed
especially carefully when the customer project would require changes in the supplier’s
own plans and road maps. An example would be that the company needed to customize
some features or screen layouts of their software, to make the product better suited for the
customer. The customer may also demand some special stress tests to be done for the
software, or tests on the compatibility of the software with some proprietary equipment.
The VP further explained the situation as follows:

“In our company we have a custom to produce a synopsis about the extraordinary
business cases. It includes what is coming, how big and what are the risks. Based
on this we make the final decision, do we want the case or not [G]. “

These kinds of evaluations are done especially when the customer demands resources
that are scarce. If the case is not that special in terms of resources, the company may let
their salesmen prepare the deals. One element in this type of screening is also what kind
of implications the new partnership may have for the IPR or other kinds of proprietary
solutions owned by the software company. This can be a strategy-level issue for the
supplier company, because it may open or close future or existing doors with other
possible partners and customers.

One interesting finding comparing the Finnish and US business cultures is that in
Finland software companies often depend more on some technology, where as American
companies are market driven. This can be due to the fact most Finnish software start-ups
have been so far founded by technology-minded people, engineers and software
development professionals. The situation in the USA may be the opposite, software
companies are founded by business-minded entrepreneurs, so that engineers are used as
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technical resources by the business people. In some cases US companies advertise their
future products only with specifications at hand, to find out if the market is interested in
the product. Finnish companies would first try to finalize the product with many initial
features, even if the market did not yet exist.

6.3.2 Personal awareness of the other party’s goals, needs and resources

Still, the suppliers have to be in the right place at the right time, to be able to create the
relationship. In particular, they should try to perceive all the time the markets, especially
those companies that they aim at getting as their new customers. The interviewees point-
ed out that it is particularly important to be well timed with contacts with the prospective
customers. If the supplier comes too early with a solution, the customer may not be inter-
ested. After some months, the need may already have been solved using some other sup-
plier’s offering. It is therefore of utmost importance to thoroughly know the markets and
companies in the supplier’s field of business. As one of the managers explained, the
selection of customers is easier if the supplier is a start up and in earnest in the market.
Although new customer contacts may come more by accident than by active and system-
atic selling efforts, it is advantageous, if the supplier could perceive who could be the real
future customers. Many times there is a lack of knowledge about what the customer
already has and does not have. The supplier may, for example, try to offer something that
the customer already possesses.

One of the companies interviewed producing MOTS and tailored software told that
past relationships helped them to approach new prospective customers. They utilized
these relationships systematically and were, in their own opinion, able to take from the
beginning very demanding projects that supported their vision for the future.

6.3.3 Common interest in building a relationship

When selecting channel partners, proactivity appears to be one of the most important ele-
ments, even over the exhaustiveness of the channel in terms of the reseller’s geographi-
cal coverage or number of shops. This valuation depends, however, on the type of the
software to be sold, for example the need of associated services:

“We value skilled, service minded, consultative approach. Our partner must be
able to adapt and sell our solutions to the customer, not just wait for the next order.
The channel must have its own profile. We are also interested in getting more
business in auxiliary services e.g. installation, support, and training [G].” 

Customer contacts are interesting, if they bring along projects to develop new
products. In particular, companies are interested in joint development projects with
customers representing large markets and customer bases. One manager explicated their
situation as follows:
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”We expect from our customers a strong strategic partnership. We have at the
moment certain know-how, we have the technological know-how, and we have to
some extent marketing skills, too. Combining this knowledge base into a strategic
partnership is the core that we hope will help us to achieve a larger market
position. That is what we are after [D].”

6.3.4 Formation stage of partnership development

Lappi (Lappi 2001) used in her study19 a part of the empirical data (software companies
established their operations in the USA) also used in this study, but she concentrated on
the beginning of the relationship and on the formation of dyadic relationships in Finnish
software companies establishing their operations in the US markets. She used the follow-
ing three concepts to identify the elements required for starting formation and matching
processes: corresponding needs and resources, actor related factors and future expecta-
tions, Table 8.

The concept corresponding needs and resources were further identified from the
empirical data with the attributes: desired resources and capabilities, customer portfolio
and position in the market.

The desired resources and capabilities attributes were the most central element for
starting a relationship. The resource need is characterized by the complementation of
company’s own resource base with the necessary resources of the partner. For the position
in the markets she further emphasized the firms' need for marketing skills that have not
reached the same level as the technological skills among Finnish companies.

Table 8. The identification of elements needed to begin the formation stage of partnership
development (Lappi 2001, 67).

This is further brought forth as these companies are aiming towards international US
markets. According to Lappi most of the firms questioned choose their partners in order

19. Her study on the formation stage of partnership development has been carried out during this research project
and under the guidance of the author of this thesis.

Concepts Identifications

Corresponding needs and resources Desired resources and capabilities
Customer portfolio
Position in the market

Actor related factors Organizational factors: Size
Reputation

Personal factors: Contacts
Interaction

Future expectations Mutual goals
Benefits
Long-term orientation
Commitment
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to build a customer portfolio that gave them the possibility of targeting the 500 biggest
corporations in the USA. Thus the partners were the stepping-stones to these relationships
as alone these new and small Finnish firms would not be able to accomplish this
ambition. As one of the managers stated the engineers’ perspective: “The core must be in
the R&D, the engineering side must be in a good condition”.

The actor related factors are organizational factors, e.g. size, reputation. Lappi
emphasizes the size as an important selection criterion. She explained this with the
software companies' belief in more financial and human resources that these bigger
companies are able to afford for the cooperation. Reputation was seen an important factor,
too. This may be due to the small firms situation as they were entering new and
unfamiliar markets where they wanted to play safe. The personal factors are contacts and
interactions between the individuals. These were indicated by previous contacts and in
some cases they have been working in the same company as colleagues, which further
solidified the relationship and trust. But still joint business goals and ideas were the
weighty reasons to start a relationship, but after that personal factors enter into
relationships building, developing and maintaining process.

Future expectations are identified by mutual goals, benefits, long-term orientation and
commitment. The most important reason in a business context is unquestionably the
financial benefits in a long-term period (Lappi 2001). This is achieved most certainly with
common and explicitly expressed objectives for the cooperation. Lappi further indicated
the companies’ orientation to long-term relationship and commitment building from the
beginning.

6.4 Interaction processes and their outputs

In the software contracting process model analysis the software development phases and
associated interaction processes are used as the key elements to group the activities for
analysis and patterns search purposes, cf. Section 4.2. To be classified as a process activi-
ty the focal scrutinized item (in practice a text fragment) had to include issues belonging
to or discussing contract, contracting and there had to exist some activity concerning con-
tractual issues. The activity had an input of know-how, template contract etc. This input
was further processed and refined by some operation, e.g. negotiations, contract signing.
The activity again had an output that emerged e.g. in a form of drafted contract. The
activities may be small and short in duration, but they can extend over a longer period
and can even constitute from a collection of small individual activities that are not mean-
ingful to break down into their components. The categorization depends on each situa-
tion where the activity emerges for the first time, so it cannot be done automatically with-
out taking into consideration the environment and the context where it appears and func-
tions. This on the other hand makes the analysis process somewhat difficult and during
the process great care must be taken of conformity of the categorization from the first
activity found until the last one. Therefore the classification process was checked to elim-
inate any bias developing during the analysis of the data. During this crosschecking some
activities were removed and some activities were combined to better reflect the reality
observed.
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6.4.1 Phases

There is a clear distribution of activities over the four phases totalling to near one hun-
dred indications of different activities. This shows that the contractual issues are mainly
negotiated and covered during the early parts of the software development life cycle as
previously conceptually defined in Chapter 2. Though from the data came the inspiration
that the negotiation phase could also have been categorized into two separate phases.
From the first phase onward the different contractual aspects are handled or brought forth
fairly evenly, still giving more stress on the production phase that is natural as the most
work of the software development is done during this phase.

The results of the observations could be described in with terms of pre-contractual
negotiation taking place during the negotiation phase following with a post-contractual
management or governance of the cooperation during the later phases. During the first
phase the various contracts are negotiated, drafted and signed and to which during the
later phases are then referred to as needed in situations as diverse from governance issues
to contract breach. 

6.4.2 Interaction processes

From the interaction process perspective the division of the discovered activities to the
three process classifications can be found. The majority of the recognized activities posi-
tion themselves in the exchange process category. This is interpreted as that during the
whole software contracting process life cycle the cooperating partners mostly share with
each other knowledge, including multitude of documents, software and etc. tangible or
intangible issues. But the main element of the cooperation is the exchange of information
in its diverse forms. The other main process category is the coordination that has also
received a substantial share of the activities found. This indicates the unfolding and use of
the different activities during the negotiations, where the most part includes exchange
related issues and secondly the software development process is about coordination and
governance of the relationship and cooperation between the partners during its entire
lifespan. 

Here it must be emphasized that the observation that the adaptation process categories
have received quite few hits and this is due to two reasons found in the material:

First, in some firms the adaptation was done already before the firm had entered the
markets by selecting the strategy that was in a concordance with the know-how, skills, or
in advance selected platforms and software languages the firms possessed. Or the firm
was ready to obtain and to do the required learning adaptation process during or by the
future cooperative projects. Therefore they do not come forth explicitly as a separate
activity or a whole process during the life cycle. The adaptation has been done before the
specific life cycle of cooperation starts with the new partner or the adaptation is done
during the unfolding of the development project as a learning process.

Secondly, in the early stages of cooperation and relationship forming the interviewed
and usually young and small firms were not ready and not even capable of making far-
reaching and expensive investments in the cooperation. They rather sought cooperation
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with customers they knew that they were able to service with their existing resources and
know-how. 

6.4.3 Used approach

The following analysis is done combining the software development phase with the asso-
ciated interaction process. After each quotation brackets indicate the process activity
where the original text can be found and it also shows the company by letter, e.g. [B1]
means that this quotation can be found from the transcriptions of the company B produc-
ing “Telecommunications software for Internet” and the activity is named as COTS
licensing transaction, cf. Appendix D.

There are two strategies on hand to approach the empirical material for analysis
purposes. To view the data either from the COTS, tailored and MOTS software business
perspective, i.e. horizontally, or from the contract perspective where each contract type
manifestation and their characteristics are analysed, i.e. vertically, see e.g. Fig. 29. Both
perspectives have their advantages and disadvantages. Presenting the data from a contract
perspective could be interesting and meaningful as then the uses of the same contract type
extending over different business environments could be discussed and analysed, which is
relevant in some software companies that have chosen e.g. both COTS and MOTS
software production strategies. 

The following analysis approach is done from the business perspective. This can be
rationalized by the essential approach of this study that is processual with an emphasis on
business, thus by definition dynamic. The aim of this thesis is to study and understand the
unfolding of the contracting process covering the whole life cycle of the software
development process extending to subsequent service and maintenance of the software. In
some cases this may cause a tautology describing the same contractual issues in three
different business contexts. However, when the contractual issues are encountered for the
first time they will be discussed at more length and subsequently only the differences will
be brought up. 

In summary, the analysis is done following the COTS, tailored and MOTS software
business modes. This is also consonant with the basic approaches and selection that was
made at the beginning of defining the objectives of this study, namely the discussion of
contract law and contracting, cf. Section 2.1. Where the contract law approach is
concerned with the contracts themselves and the texts and the wording they include; the
contracting approach analyses the dynamic contracting process development over time.

6.4.4 COTS business relationship development

The basic idea behind the COTS software business strategy is that the delivered and (usu-
ally) licensed applications are for every customer and channel exactly the same. The soft-
ware provider does not do any customisation or change work related to the customer.
However, the applications and their implementation processes may vary substantially.
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The application may be taken into use without any changes or definitions made by the
end-user, refer the word processing software. Though in other cases the application pro-
vided may be on exactly the same code level, but it may require extensive specifications
and parameter entering in order to reflect the user organization and to be usable for the
customer. This type of software may even be said to resemble the MOTS software.

Fig. 29 shows the observed different contracts and contractual elements that describe
and are present in the COTS software development process in the case companies. The
Fig. 29, Fig. 30 and Fig. 33 could also be called as contracting maps composed of
contracts and contract related issues that has been found from the case material either
from the process activities or from other parts of the transcribed texts. Therefore the
figures presented in Appendix B (The process activity distribution) do not have an
activity identification in each box. In Fig. 29 the progress of time and the two phases of
the software development processes embedded in the “Software contracting process”
model is shown: negotiation, definition, production and assessment phases. Among the
case companies only the negotiation and assessment phases were found. These are
furthermore divided and analysed according to associated interaction processes
(exchange, adaptation and coordination), c.f. the model elaborated in Section 4.3. The
coordination and the exchange process categories, as indicated in Fig. 29, were distinctly
present in the empirical data. Fig. 29, Fig. 30 and Fig. 33 show the software development
and contracting interaction phases and their related interaction processes with their
appropriate inputs and outputs.

Fig. 29. Contract network and contract related issues in a COTS business relationship
development.

The analysis starts from the left (cf. Fig. 29) and advances as the software
development process unfolds covering all the contract types encountered and other
contractual issues that are relevant for the purposes of this study. The first phase of
software development is divided into two parts of negotiation, i.e. these are the
coordination part and the exchange part. At this stage of analysis it is presumed that the
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customer and the software supplier have found each other, as is described in Section 6.3
which discusses the pre-requisites for relationship forming procedures.

6.4.4.1 Negotiation phase and coordination processes

The coordination part of negotiations is essential for relationship forming and it is a logi-
cal continuum for the previous pre-relationship discussions and familiarizing activities.
The coordination process lays down the foundation for future mutual cooperation.

Non Disclosure Agreement. The negotiators dilemma on both sides of the business
endeavour is when and how much to disclose their own ideas, know-how and trade
secrets that may even concern the company's strategic core competences. The non
disclosure agreement (NDA) contract emerges after a commercial play during which the
customer sketches for the supplier in general terms in what business they are in and what
they need from the supplier. Based on these preliminary and vague descriptions and
discussions the software company makes an assessment, if what the customer is after is of
any interest to the software company. After this contemplation if the company is still
interested then they will sign the NDA contract with the customer. The decisive factor to
proceed in the negotiations can be quite straightforward issues, e.g. the suggested project
must be worth financially at least some certain amount or a possibility must exist to reuse
the solution, i.e. COTS or MOTS type of business opportunities.

The customer may have to disclose trade secrets, e.g. concerning a new innovative
Internet application that they are going to use in business and which is of proprietary and
confidential nature at this time. After the pre-relationship stage the customer has to
further evaluate and weigh up how reliable the possible new business partner is. Do they
even have the capacity and know-how required to build the needed software or
application? How much must the customer disclose during the first stages of the
negotiations in order to find out if the prospective cooperative partner is able to produce
the needed end product? From the supplier's perspective the problem is similar, as they
must demonstrate the product or their knowledge base in order to conclude a contract of
sale. However, doing this they expose a risk of unveiling their ideas and the company
may loose its possible knowledge edge compared to its competitors.

In order to solve this dilemma the companies use, to a growing extent, several forms of
non-disclosure agreements that will guard them from inappropriate use of disclosed
material, but at the same time they should not restrict and harm the positive cooperation.
These contracts are mainly used when establishing cooperative relationships and in the
employment relationship arrangements. Typically the NDAs can be drafted and signed
just to apply to only one side of the partnership, but in normal business negotiations
where both sides have to disclose confidential information the contract is drafted to bind
both sides in an equal manner. However, this is again a negotiable issue, though it can be
said that the first phase of the contracting process is always the NDA signing and it binds
both sides.

In COTS business the software companies may either do the sales directly to the end-
users or they may conclude an agreement with their channel operators, i.e. distributors or



129
dealers. As one of the interviewed business intelligence software companies responded to
the discussion about NDA contracts accordingly:

Usually we sign first the NDA contract so we can trust that neither party gives
information to the competitors if come up those kinds of issues at the beginning of
the cooperation [E7].

This gives freedom to the later stages of cooperation to exchange information more
openly, as noted by one manager:

It depends on the organization when we start to discuss about the contracts. In
some cases the process is clearly conducted and governed by the lawyers. Thus the
juridical issues start immediately with a discussion about what kind of NDA we
will first sign, before we open our mouth for the first time [G1].

This is especially important when the emerging cooperation requires exposing the
customer's interests or supplier's software and knowledge base, especially in a situation
where the customer wants to make a piloting of the suggested application under
discussion. Then the customer has to describe its business endeavours in more detail and
openly in order to make it possible for the software supplier to be able to install or give
advice on the implementation procedure that may also be done by the customer them self.
However, this need to sign agreements in advance usually depends on the customer
company's operational environment and practices. In some cases the customer may
advance through all these steps with piloting and so forth and the supplier company has
almost an order in its hands when the customer starts with the contract negotiations. It
may also happen that the customer's end-user and the concerned business unit has
approved the procurement and only after that the customer's legal department notices the
situation and phase of the negotiations and finds out that they have not been consulted in
proper order during the case. As one manager has said that after this things can start to be
intractable as the customer's legal department start to do things according to the longer
formula, as they want to put their own signature and modifications in the almost ready
negotiated contract. The CEO from the communications solutions software company said:

… we have decided to impose in the NDAs a clear confidentiality fine and the
degree of commitment must be explicitly written down. When we start to discuss
issues that are important from our business strategy perspective, then we include
in the NDA contract a liability fee that is consonant with our business
opportunities [A4].

In some cases the companies had, in the past been more open with the distribution of
their proprietary information, but after they had been established in U.S. markets they
noticed that these markets were not so used to this. Accordingly in the U.S. markets it is
harder to get relevant information from the partners and the companies sign NDAs much
faster than in Finland. However, this may also depend on the fact, that there are tighter
restrictions on the companies listed in the stock exchange. 

Framework contract. As shown in Fig. 29 the NDA contract is typically followed by
the framework contract that is largely used together with the channel and other delivery
contracting forms to lay the base for further long standing cooperation. Framework
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contracting is one of the most central contracting forms in every type of the software
business; it will be encountered in both the tailored and MOTS businesses. 

Framework contracting in the COTS business (also in MOTS) is used for forming and
establishing distributor relationships, closer alliance type cooperatives and Original
Equipment Manufacturer sales channels cooperatives. Some of the software company
managers interviewed had both their own sales forces and they also relied on distributor
channels at the same time. To establish a working distributor network is not an easy task
as can be seen out from the following history that was described by one CEO. In this
focal case long and eventful discussions with four prospective partner candidates yielded
in average only one contracted partnership. However, from these formally agreed
partnerships only every tenth was viable and active. The efficiency was just one in forty.
Thus the process of establishing smoothly working distributor relationships is a very
cumbersome and resource consuming effort. With this case in mind the importance and
benefit of judiciously executed partner selection procedures cf. Section 6.3 can well be
understood. 

Typically, companies start drafting the cooperation agreement writing down the road
map and all the commercial conditions and commissions in the hope of establishing a
viable cooperation. According to one company they also sketch an action plan where it is
described in detail how the cooperation should function on a monthly and yearly level.
The agreement also indicates what both parties should do in order to fulfil the set targets
and how much they must invest in the joint effort. Companies find the negotiation
procedure to be composed of mainly from business negotiations during this phase where
the negotiating partners lay down the main elements for future cooperation. The
contracting process is just a part of the whole business process by composing its formal
part. One manager stated:

From the negotiation process viewpoint it is most important that we draft the term
sheet, i.e. terms and conditions, early enough and that we do it well. Thus the
business side things are agreed first. If they have been agreed in a smart and exact
manner, then the actual contracting process advances quite fast. We do not need
during the contract negotiations to refer back to the business issues. That would
only complicate the negotiations [J8].

The general experience from the negotiation process in the software business is that
the company must separate the technical competence, the economic competence and the
law competence from each other. The managers tried to relieve the technical staff
(software experts) from participating in the contract negotiations, as it does not belong to
their normal work and competence. This view was not commonly accepted in the case
companies but it depended on how big the company was with possible separate sales and
marketing staff. The technical complexity of the discussions also affected this opinion.

In drafting a contract the companies try to comply with the industrial standards. This
came up in several interviews of the Finnish companies established in the USA. They
stated that everybody uses these quite standard form papers – boilerplate contracts. The
acceptance depends also on how famous and well known the law office is with whom the
company is cooperating. Software companies starting to build their customer base in
COTS markets use the framework contracting for the following purposes. Mostly these
same reasons hold in the two other software business environments:
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1. The software company tries to establish long standing relationships with new, big and
strategically important customers. 

2. The software company increases its scope of markets by cooperation with delivery
channels that know the local customer base and their needs. This may also be ideal if
the application needs some extra work or service during the implementation process
and it is not economically rational to try to handle all the cases alone. The
geographical width may be a problem, too. 

3. The software producer may need an OEM channel that embeds the proprietary
software in their application to be sold further to the end-user. 

4. The software company tries to build a smooth financial income and to anticipate the
resource needs. 

Even though, the framework contracts in all these above cases have different contract
clauses, mostly they are similar concerning e.g. the business goals of the cooperation,
general rights of use, warranty, indemnification and liability issues. Some companies tend
to put some margin also in the offered framework in order to have some negotiation room
for manœuvre during the later stages. These kinds of general terms mark out the future
relationship, like one interviewed CEO explained:

Here [in the USA] the significance of the framework contract is mainly that we
have agreed on paper about what is liable to what and what the liability issue is.
That is why we want to do these. But of course we agree on provisions,
commissions and etc. It does not differ so much between Finland and USA [E6]. 

When the partners have established a working relationship, in future it is easier and
faster to make new contractual changes and insert new attachment documents into the
framework contract and its appendix. Without needing to go through long lasting and
resource demanding business negotiations all over again. As one manager indicated:

Our contract is almost a 30 page long basic contract that we offer to the customer
in the initial stage. The agreement has an appendix where we can attach new
products. In practice we always do a framework contract where we can add new
products very easily [J5, 6].

This is the focal idea of framework contracting that when the supposed and nurtured
cooperation continues and the customer needs to procure new applications, maintenance,
or other services then the contracting is much easier and faster to accomplish between
acquainted partners and the previously agreed courses of action. 

Even though the companies did not seem to have defined contracting process they still
have formed and established during the years procedures that would simplify and clarify
the contractual activities. These procedures may vary between different customer groups
but the managers try to smooth the contracting process as new issues emerge. As one
manager explained:

We mostly use standard contract templates and framework contracts as much as
possible for each customer category. We try to keep the framework contract in the
customer group or in the same category constantly. However, sometimes we learn
from a new customer case. Then we change all the contracts or the contract
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processes in that customer category or even in all other categories, too. When we
e.g. find out that a liability exists that we have not noticed before at all. Even if it
looks small, it still may be so significant that we must change the contract
templates for all customers and accordingly include it into all other customer
contracting processes [G5].

Summarizing the significance of the framework contract is that the framework contract
and the negotiation process establishes more or less the environment for the future
business relationship in a common formal agreement that later is used and attached with
new appendices. One manager expressed the change in duration of the contracting
process as follows: 

In some cases when we have negotiated about a big OEM type framework contract
it can take even one year. But after that when we have these new projects the
contracting takes only couple of weeks [B10].

6.4.4.2 Negotiation phase and exchange processes

The coordination processes are followed with process activities that are emphasized by
more exact and (usually) with more information exchange issues related to the actual
software development processes. Understandably the shifting between these processes
proceeds smoothly and the partners start to discuss in more detail their needs and offer-
ings in the exchange phase. 

For example the communications solutions software company (first level) used two
globally competing channels (second level) that in their turn again have established an
extensive distribution channel (third level) with their retail dealers (fourth level) for the
end-users (fifth level). This chain of partners was actually a five-tier construct where the
software company is the first and the end-user is the last fifth member in the chain. The
software provider makes the contract only with the channel (second level) and receives
orders for the packaged products from them to be delivered directly to the end-user. All
the invoices and payments are made with the channel. This is an optimal arrangement
from the software company's perspective, as they just needed to fulfil the order. The
channel makes the actual customer search, the sales work and they organize with the
software provider joint marketing campaigns for certain customer segments. They also
did the invoicing practically at the same moment when they received the order, as they
had to start buying hardware and other material for the product, however the software was
still the same. From the company's viewpoint the delivery was seen to have happened
when the retailer's installer had installed the software with the associated hardware and
the end-user had made the acceptance test. 

In this case the software company has three different contract types with the channel: 
– General subcontracting contract,
– Retail contract and
– Delivery contract for the international markets.

The focal company does not have any process models about contracting, as they have
not thought about the issue in this manner, of how the things combine and what they
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actually include. These things have been directed and evolved from the channel's
direction. In other words the company has done the contractual things the way the
channel has demanded. However, with IPR issues they have unambiguous clauses in the
contracts that in all the projects whichever project they do, they keep the IPR as the
company's property.

The things that the software company has learned during this cooperation are that it
affects: the software development process as the big channel operators need to establish a
quality system for the software development process, and quality control process. The
back ground of the company is also carefully checked. The supplier had to totally change
their previous product documentation style and contents. These documents were
previously only for internal use and the features of the applications were therefore not so
well documented, as there were always experts in house that could solve the problems
without extensive documentation. However, now when the product started to live its own
life in the channel and the second level channel operator was responsible that their
equipments and software worked properly in connection with their subcontractor's
application, they had to have more exact specification documents. The supplier had to be
more careful than previously with their possible modifications and enhancements as they
had to take in consideration the channel's products and possible effects on these, too. This
software company has set the target of 100 % to only deliver through the channels, but as
they noted they will never get to this level as they are interested in participating in the
development projects with their end-users in order to launch new COTS and MOTS type
of applications.

In this case again it is hard to separate the COTS or MOTS type of business, as the
implementation must be decided on a case-by-case basis. One of the main tasks for the
software company was to keep the channel as well as the retailers happy and eager to
market and sell the product. To help this partners made joint campaigns and they set sales
goals together that were checked twice a year and once a year they had more in depth
discussions about the sales targets.

Licensing. Along the framework contract the licensing agreements emerged as the
most common contracting forms in software business. In this section two different paths
that both include licensing are followed. The first mode of contractual negotiations using
licensing is performed with the (delivery) channel operators, i.e. they either sell the
licensed software as such to the end-users or they embed the software into their own
application and offer this combination to the end-users (OEM channel or distributor
licensing). In this case the combined application may include software from several
software providers including the channel operator itself. The software may have different
kinds of license agreements with their IPR-owners. This requires from the channel
operator a careful consideration concerning all the needed license agreements and their
formulations so that they are in concordance with each others, e.g. related to the duration,
scope and liabilities. The second mode is the licensing agreements completed directly
with the end-users, i.e. the software producing company handles the marketing, sales and
after-care efforts itself (end-user or global licensing). 

From the software companies studied both kinds of firms were found. Characteristic
for these firms was that they also did their own marketing as well as using the channel in
either of the described ways. Either the channel was used for direct sales purposes or as
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an embedded software (OEM) marketer. However, in all cases the software company also
marketed and sold the application directly. 

One special issue with COTS licensing compared e.g. to MOTS licensing is that the
customer may stay totally unknown to the software company when the application is
procured either from the retailer or directly downloaded from the Internet. In these cases
the customer will only be known if the customer returns the registration card or
communicates otherwise with the software producer.

OEM channel licensing. The license agreement negotiations are typically conducted
with a new partner at the same time as the basic framework contract is drafted, or
sometimes the channel-licensing contract is done alone without any special framework
contract such as the license agreement being formulated in a framework contract fashion.

To finish the OEM channel licensing agreement may typically take from one week to
half a year. This depends again on the possible previous relationship and experiences of
working together in the past. In one of the cases where the company was in data
management solutions business they only had standard products that were the same for
everyone. The products could be downloaded from the Internet for evaluation purposes
and their use is time restricted. In practice all the features are shown and the supplier is
able with a license key (software enable key) to restrict the functionality, as they need.
They also license the products with differently restricted versions. Typically the
procurement is put together from the following components:
1. A software development kit that is a development license for a software development

unit.
2. A technology license which is a license to procure a certain partial right of use from

which the company gets the royalties in advance.
3. Customer's consulting.

The company management said that license selling is their main business. They also
add to this the license for maintenance under which they give different technical support
and maintenance services. Most part of the turnover comes from royalties when the
customer and partners sell their own bundled software to end-users. The partner reports
the number of applications sold to the software company after every quarter. This is a
favourable arrangement for the software provider as they do not need to meet the end-user
and they do not even need to participate in the sales efforts among the customers. The
company focuses its sales only on the developers who build the actual products
embedding the licensed software into their own application.

The company also offers a special, but general in wording, evaluation-agreement
document to be accepted before Internet download is allowed. In this document they grant
a 30 day period for evaluation purposes with limited rights. The normal non-disclosure of
confidential information is also present. The supplier company does not give any
warranties and disclaims itself from all liabilities. They further state that "any legal action
or proceeding arising under this Agreement will be brought exclusively in the federal or
state courts situated in San Francisco County, California and the parties hereby consent
to the personal jurisdiction and venue therein". It would be interesting to really find out
the validity of this document as well as its legitimacy even though the person who has
downloaded and pushed the accept-button admits to comply with these conditions.
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One manager when asked about the contract negotiations said that the commencement
of the process depends much on the partner (i.e. the OEM channel), as some prospective
partners want to see the contract itself and the prices before they even start the technical
evaluations. More typical is that the customer first does the evaluation and after that
partners start the preliminary business level talks during which they draft a term sheet that
includes the terms and conditions. It is a Letter of intent type two page long document
where we have agreed in writing that the parties have understood in the same way the
basic business rules. 

Yearly based support, maintenance and service contracts are of interest as the
software companies aspire to a long standing relationship in order to get constant revenue
flow. One of the managers said:

In practice, all our customers are at least covered for one year by the support
contract and we try to renew the contract every year. Our customers will receive
regular upgrades and technical information letters where we give advice and tips.
This is still relatively new but the upgrades and updates work on a regular basis,
we deliver them daily if there is a need [G8].

We call, in this context, the renewal of contract (second round) the situation when the
old customer comes back for new software procurement. This is either done under the
existing framework contract or the customer and the supplier have not signed an
agreement for a long-standing relationship. But in both cases the partners know each
other from the past and (usually) must have good experiences in order to start a new
undertaking together. This again shows the importance of taking good care of the existing
customers as they represent great potential for further business. This also illustrates the
benefit of framework contracting as the joint business issues have been understood and
the partners do not need to conduct those negotiations anymore, but they can advance
straight to negotiate about the licensing or other details. The supplier can use the existing
old framework contract and just add to that contract a new product. They need only attach
an annex or a schedule and all the other things are agreed in the old framework contract.

Distributor licensing. The company that develops and markets business intelligence
software combines the licensing with framework contracting. The software company that
develops telecommunications software for the Internet environment had produced a basic
version of their license contract two-three years ago in a group of companies that had
discussed the development of the IT-contracts. Using these distributor licencing
templates as a background they made their own version utilizing the managers previous
knowledge about software contracting and also model contracts from other companies.
The contract drafts were later finalized with a lawyer who was acquainted with
international contracting practices and had long experience in the line of business. The
CEO further stated that:

In short I am responsible to the software business side of know-how and the lawyer
is answerable to the juridical aspects of the contracts so it fulfils the requirements
on international forums and it uses the right wording etc. [B1].

This can be said to be the typical approach for small start-up software companies when
they acquire and produce their own contract templates. The manager, usually also the
(co)owner of the company, gives industry specific knowledge to the contracts and the
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consulting lawyer then formulates the contracts to obey the juridical language. However,
when the companies use outside expertise for this purpose the consulted lawyer still
should be capable of understanding the specific industry and its peculiarities with the
international law issues.

The CEO of a business intelligence software company described one case where they
have been with their partner in a cooperation type of contractual situation before, but
wanted to change and enhance the relationship in the direction of a channel relationship: 

In this case we had a cooperation agreement with our partner and then we made a
distributor (dealer) type of contract. With it we have taken the old cooperation
further in a closer cooperation direction [E7].

This relationship was then strengthened and modified with a license agreement.
End-user licensing. In the case of the business intelligence software company they

made the same kind of end-user license contracts with everyone. In the USA the lawyers
prepare them. It includes the software license and the elements which are especially
important in the USA and also the conditions concerning the deal and payments
timetable, delivery timetable and how it will be done. The manager further stated that
almost always the customers require changes to be made to the suggested license
agreement, this is especially the case in the States where every big company has its own
law department. Customer's lawyers check it and usually change a clause or two.

Another case for the use of a framework contract for global licensing is e.g. when the
customer is a globally operating multinational corporation with offices around the world.
Then for the customer it is easier and resource saving to make the evaluation of the
application under procurement once and then with the succeeding negotiations agree on
the software and affiliated service prices, quantity discounts, service levels including
maintenance etc. relevant issues that could be decided and agreed with a global license.
This mode of operation may again follow two paths. The customer procures either all the
applications through a central IT-department, or the customer's individual units around the
world are able to procure the application independently through local delivery channels,
but utilizing the signed global framework contract.

Offer. During the business negotiations the managers or the sales representatives
usually discuss with the customer the contract at the end of the negotiation process. It is
done after the customer has found out that the product is interesting and suitable for them
and corresponds to their requirements. This is promoted with demonstrations and with
customer visits after which the software provider makes an offer and the customer
subsequently accepts the offer. Actually, only after the customer has accepted the
proposed offer do they present the contract. It is a license contract that also includes
general business aspects.

The companies try to make the negotiating process to be same for all customers. They
try to make the negotiating process as short as possible with as little work as possible.
However, the life cycle of the process is totally different if the customer wants to enter
into a formal competitive bidding process that may include several steps for success. First
in the order there is the Request for Information (RFI), that is responded to with the
required information and supporting sales calls etc. In a positive case this step is followed
by the Request for Proposal (RFP) where the customer asks the supplier to provide a
detailed offer according to the customer's needs and specifications. Again in a positive
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case the software provider enters either into a deeper negotiation phase or the customer
asks the software under procurement to be evaluated more thoroughly from a technical
aspect or they ask for the whole application to be further piloted in an actual environment
to be used.

However, as the managers stated it is usually quite standard sales process in these
software products. To establish a long-standing and strong relationship it is important to
understand what the cooperation is all about and how advantageously both parties
experience the contract under drafting. As one of the managers stated that if it is a real
win-win situation then the lawyers do not interfere, but if it so called “shotgun marriage”,
so in these cases the juridical issues may take a long time to settle. 

However, the need for contracts also depends on the requirements that customers put
on the supplier, e.g. if the negotiated project demands from the supplier some efforts that
include customisation, adding features, to change the company's road maps, or to do some
extensive testing. Then the software company is interested in getting some kind of formal
commitment from the customer's side as soon as possible, in the form of some
preliminary contract. If the customer does not require things like these then the company
would start the contract negotiations as late as possible. As a matter of fact in some cases
stated that the firms would not like to draft a contract at all, just to use the end-user
license agreement, where they state the customer's rights to use the software. For the
software company it would be the easiest way to handle the situation. Otherwise if they
have to enter into thorough and hard contract negotiations then they must start to
negotiate about business issues, terms of payment, disclaimers and what the security
issues for both partners are.

The company producing telecommunications software for the Internet offers the
software either directly to the customers through their dealers or directly from the
software company's Internet-site where the application is downloadable. In any procuring
mode from the customer a signed license agreement is required that is typically a four
page long document including statements about the granting of limited right of use and
description of other rights and limitations. Interestingly the contract also covers the issues
of the software upgrades. Also the copyright issues are depicted clearly with limited
warranties and liabilities. The supplier entitles the customer to contact the supplier's or its
representative's (VAR) customer support only if the customer has returned a filled
registration card or done the registration via the Internet. This is required in order to get
customer feedback and so that the supplier knows that they are giving a service to an
authorized user. Termination of the contract includes a return of all material received back
to the supplier. 

6.4.4.3 Definition and production phases

The specification and development of the COTS software is typically done by the soft-
ware company at their own expenses and without any contracts with buying customers,
refer the concurrent development model in Section 2.2.2. Though there may be drafted
contracts with the subcontractors for the software developer, these contracts did not
emerge from the analysed data. Only in two cases did the interviewees reported existing
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subcontracts, but as they covered contracts with hardware producers they were not taken
into this study.

6.4.4.4 Assessment phase and coordination processes

The companies do the after sales assessments differently. One typical pattern is that the
companies tend to forget the made contracts after they have been signed, at least until the
relationship encounters problems. Though in many cases in COTS business no real rela-
tionship it does not even exist as the product is just bought and installed for use without
further cooperation needs. But as one of the managers stated:

We should watch the contract more often than we do. It is quite typical that in the
daily work we complete the contract and then we forget it. But here in the USA the
significance of the contract is mainly that we have agreed on paper about the
liability issues. That is why we want to make these contracts. But of course we
agree on provisions, commissions and other issues concerning the cooperation. In
this matter it does not differ so much between Finland and the USA [E6].

The after-sales (after-care) activities may also have marketing purposes, e.g. one
company even did it at the CEO level and he excused this by the fact that they had just
recently entered the US markets and they wanted to show their presence and commitment.
Usually this was done at the normal sales representative level. However, the customers
were also important ones for further reference purposes and the companies also utilized
them for marketing purposes. The companies ask their customers to speak in seminars
and at different marketing occasions. Some suppliers even publish case-descriptions in
their printed bulletins and also on their web sites. This helps the marketing but also
benefits other users of the same applications with the common experiences.

Follow-up. Some companies do follow-up doing so called customer satisfaction
surveys by calling their customers regularly. For example in one case they contact several
hundred customers every month and they seek feedback from their customers by
inquiring their satisfaction with the delivery process of the software and their contentment
with the support provided by the software developer or by their distributors after the
installation has been done. In the case where the distributor or OEM is the main channel
for the software delivery also the channel and retailers do the after-sales. This again
relieves the software company from this task. But they must still have some kind of
connection with the end-users in order to sense the developments in the market. This can
be done either through active contacts with retailers or with contact with end-users itself
by arranging user-days etc. contact seminars.

Delivery problems. The environment and the basic way of conducting business in the
USA is different from Finnish customs as in the USA the companies sell and market the
product exceedingly hard even before it exists. More choices in the product selection
exist. In some cases the managers had experienced that they had a different view from the
partner software company on how the product should be developed together further and
this created delivery problems. Also technical compatibility or other problems turned up,
e.g. the software development platform was not simply sufficiently scalable. Even
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personal misunderstandings played a role and the chemistry did not work out. These were
some important problems that the companies had encountered as they had started
cooperation with local US companies.

Dissolving. These usually unforeseen events of relationship dissolving happen, though
they are quite seldom, as our interviewees described. The dissolving of relationships
depends on the partner's changing interest in the cooperation. In one reported case in the
customer company there was only one person who was interested and willing to get the
contract signed, but the company as whole was not interested about the cooperation [E8].
As one of the managers noted:

Even if you have it on paper so what can you do? It is then a disappointment, you
may get some financial compensation, but still I do not have the component as part
of my services. It is lost time, you do not start to fight with the company you go and
find a new one [C3].

This above statement emphasizes the fact that time is money and the companies are
not eager to start fighting with their former partners about broken and unmet contracts.
This again is a characteristic of the businesses like the software business where the
companies do not have time to look behind. Instead they try to keep pace with the
development and that is already demanding enough and resource consuming.

It is also interesting to notice how the dissolving of a relationship happens. These are
cases where the partner company has ended its existence or its product line has been
finished where the software company's product was embedded. It is usual that the
relationship just fades away without any extra notice and the partners just keep a low
profile, no contacts, and promised things do not happen. In some cases the end of
cooperation is not so easy as the partners have to agree on the remaining end-user issues
and perhaps of some forms of financial compensation. But in the simplest case the
supplier just informs the other party with an agreement that as the following issues have
arisen or not, they must end the cooperation formally and after drafting and signing this
document then it is all clear. However, the problem is that the cooperation just ends
without any notice, but it can still emerge after years when e.g. the other customer
company (why not also the software company) is bought and the new owner starts to
check the existing valid contract portfolios. 

One manager described the common reasons for relationship dissolving to be the case
where the customer's procurement budget is for some reason torn up, their champion of
the project or of the whole relationship is changed, the customer company is bought by
acquisition, the customer's own development unit wants to produce the solution, or lastly
the manager's friends in another software company is interested in carrying an project.
For the relationship to flourish the managers had the opinion that it is most important to
get in contact with some management level person who has the cooperation as his
responsibility, finds it important and is interested to make a contract and is also willing to
do more than just the contract, in other words put the case forward. The contract signing
is not a big deal but to make the cooperation work rationally, that takes work. 
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6.4.4.5 Governance and communication

But as many managers responded there is always the human factor that helps the relation-
ship development process, even though, especially in this tumult business environment,
the companies must be alert and prepared for changes in the people taking part in the
relationship forming. This change is also problem during the contract negotiations as if
they tend to last a longer time; the possibility grows that the key negotiators may change
during the process, which again slows down the process. 

The COO from the data management solutions provider explained the situation:

As usual the relationship tends to deepen and we have more and more projects
together and we get new customers or new projects with the same customer. The
relationship develops, but it depends on whether or not the same responsible
people stay on the customer's side or, if they change [J9].

Further the CEO of the business intelligence software provider noted:

The sales and contracting processes are easier of course when we have existing
business relationships with the customer. Then it is considerably easier to sell as
we have a satisfied customer as they do not have to go through these things about
the company, is it a good company and are their products plausible. They just
check how the products work and if they are suited to them and what do they get
with the products. So everything goes much faster [E12]. 

The VARs (Value Added Reseller), OEMs, or Systems integrators are also targets and
partners for the COTS application developers in order to gain a wider market base. One of
the interviewed software companies described the role of their VARs and systems
integrators as being their feet and scouts on the market who make the business with their
local customers and they also know their needs best. They have it easier when visiting the
customer's premises doing product demonstrations. After they have got the deal with the
customer, they also do the integration and implementation work that the software possible
requires. In this operation mode it does not so much differ from the MOTS business
described below as the line between the COTS and MOTS business is many times quite
thin and depending more on the definition. The CEO of the security solutions provider
finds the VARs and systems integrators as their important and close partners. On the other
hand the OEMs again bundle the software product into their own solutions and the end-
users get their security solutions in one box which helps the customer's start as the
security solutions are many times only done afterwards.

6.4.4.6 Conclusions

From the above interview extracts and from the subsequent discussion is clear that the
two contractual forms of framework and license contracts have a central role in COTS
software business. However, the business negotiations can be started in earnest after the
NDA contracts have been signed to pave the way for trust connected to formal legal
tools. Fig. 1 depicts the general form of the observed contracting process with connected
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contractual issues showing the multitude that the managers must administer in order to
run their focal business correctly. The general form of COTS contracting can be found in
the “Software contracting process” model, especially in the central parts of the interac-
tion processes and their outputs with the effects and events that come continuously in the
relationship from both partners’ side, i.e. customer and supplier. The communication
channel is of utmost importance in a positively developing business relationship, as it
enables both parties to always communicate in a proper manner when needed. 

6.4.5 Tailored-software business relationship development

Tailored software business is the other main prevailing software business strategy besides
the COTS business. Its central theme is resources selling by subcontracting and a stable
long term relationship building approach. It has several manifestations:
1. The customer buys from the software company resources to be used in the customer's

own internal development project.
2. The customer is independently responsible for some specific part of the project

(subproject) and the software company is responsible for some bigger part of the
system to be developed.

3. The software company produces the whole software package and often further
maintenance and support as well as the future development.

In Finland the prevailing contract practise and usage is that all the Intellectual Property
Rights concerning the software belong to the customer. Though there are developments in
the direction that the software company should own these as explicated, see e.g. the
IT2000 template contracts (Keskuskauppakamari 2000). However, as one manager said
they do not directly use these templates just for this reason, as they have to circumvent
that clause in the contracts. Usually the software developers are small companies relative
to their customers who do not accept that the rights would stay at the software company.
The customers want to keep them for themselves. In some cases this is a direct
consequence of the customer's strategy as the invented, specified and developed
application may give the customer a competitive advantage compared to its competitors.
This is an obstacle for the software company to build up its own application portfolio for
possible future COTS or MOTS type of software developments based on the past
components and applications.

The climate has started to change as the customers have also begun to understand that
the time pace is not so critical. If the software developer were allowed to use the
application with other customers, then the primary customer would benefit from this
arrangement, too: 
1. The customer could negotiate a proprietary period for its own use, typically from a

half a year to one year. 
2. The customer can negotiate a royalty scheme according to which the customer gets an

appropriate share of the future earnings. 
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3. The supplier is interested in developing and maintaining the software as the supplier
has multiplied the possibilities of earning from the software. This lowers the costs for
the customer. (This is perhaps the most important reason.)

The managers interviewed noted that the obligation to transfer the IPR to the customer
is just a Finnish custom when compared to the practice prevailing in the States. There
even the smallest companies require that the software and software components stay as
the software company's property. According to the Finnish custom the software company
can only enhance its knowledge base and stays stuck in its role as a subcontractor and
resource seller. 

6.4.5.1 Negotiation phase and coordination processes

The analysis of the contracting process in tailored software business starts with the same
contractual activities that were present in the previous COTS software business, i.e. the
confidentiality issues, Fig. 30.

Non Disclosure Agreement. During the first phase of the negotiations the NDA
contracting does not diverge from the previously analysed COTS environment with the
usual timing, information exchange and other issues included in the start of the
negotiation process. Though the relevance for the NDA contracting is still more
meaningful as the tailored software development relationship is meant to be a long lasting
cooperation effort during which the partners will and must disclose matters essential to
their core business secrets and strategies.

One manager described the mentality difference between Finnish and American
attitude on this matter: 

To exchange information, the USA is a promised land for non disclosures. Here we
must take them seriously. However, certain partners never sign NDAs and they are
the venture capitalists, as they get useful information all the time, they cannot take
that risk [to bind themselves with a NDA contract] [I10].

The NDA contract is an important and central element in forming and governing a
long-standing relationship – during the first as well as later stages – from the point of
view of information exchange. The turbulent business environment requires the
companies to remember what is today seen as a friendly partner, can tomorrow be a
competitor followed by an acquisition or a result of some other unexpected activity that
changes the base of agreed cooperation. Thus from this perspective it is hard to aspire
naively to free information distribution.
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Fig. 30. Contract network and contract related issues in tailored software business relationship
development.

The tailored software business differs from the previously described COTS business in
the contracting aspect, as the secrecy issues are usually included in the framework
contract as an organic part of that. The NDA contract is usually renewed and specified in
the framework contract.

Framework contract. The framework contract is a central part of the tailored
software business as the customer and supplier aspire to a long-standing relationship with
mutual commitment and understanding. The nature of the tailored software business also
causes and requires long-standing interdependence from both partners side. The
negotiation process follows with framework contract negotiations that actually are
business negotiations during which the partners establish the foundation for their future
cooperation and joint efforts. The framework contract is so important that e.g. one of the
interviewed companies did not even start further specific project negotiations before they
had signed a framework contract with their new customer. Concerning the
indispensability of the framework contract one manager noted:

With the yearly [framework] contracts we can focus on the essential issues. Project
or whatever the work there is, we do not need to remember in vain. The most
important things here are the workload estimates, which the customer is interested
in. The price and timetable is calculated from the workload estimates [L]. 

However, the company does not just stop there as they follow the yearly negotiation
and possible contract revisions with smaller and less time-consuming meetings where
they check every three to four months the joint project situation. They try to keep it quite
smooth as the continuous assessment of the development helps the company to estimate
its resource situation and future requirements as well as possible delivery problems and
delays in the time schedule. This is also done from the future know-how need perspective,
i.e. where the customer is directing its coming business and what expertise should the
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software producer obtain to keep pace with and anticipate the technology and business
development.

The price level of the resources, i.e. hourly cost, in the framework contract is one of
the negotiable issues. As one manager stated after all the price level as such is not a
problem. In one case they had to negotiate as follows:

We have not had any problems with the contracts but one challenging negotiation
issue was to negotiate the prices, software development prices to the level of
Silicon Valley. We agreed that during this [first] contract period we will negotiate
more market based prices, if only the parties are able to show references to what
the market level is [F5].

The idea and rational behind the framework contract is that it includes the general
conditions – the business issues. After the framework contract is drafted and signed the
partners can continue with contracts with much shorter agreement texts focusing specially
on the issue in question, i.e. the software and the timetables.

Before the companies start to discuss the contract issues in detail it can take months to
conduct the preliminary business accentuated negotiations as one manager stated:

When we start to discuss with our new subcontracting client about the projects that
we are going to do, it took about one and half months before we started to talk
about an actual contract. The written contract was drafted using the customer's
contract model and we discussed and modified that. From the moment when we
had the first draft document at hand it took some two months before the contract
was signed. This is the so called framework contract that specifies our cooperation
model, it also defines the costs, tools and the line of action in general [F1]. 

One of the software companies in question had obtained an ISO 9000 certificate that
demands specific written procedures to be followed during the contracting practices. The
company had to use it and the certifiers also check it when they audit the company, refer
Fig. 31. The defined and standardized process is followed in detailed during the
contracting process, as the management requires especially a commitment from both
sides, so it is from the quality perspective important. This framework contract is written
in the quality handbook. Actually this was the only really defined contracting process that
was found in the case material.

The observation is that usually the framework contracts are drafted until further notice
and they are discussed mostly after each larger project if any need has emerged for
contract refinement or modifications. The yearly contract is mandatory in this focal
company as in it the partners agree on the general business characteristics. However, as
this company did comply with the ISO 9000 quality standards the yearly contract also had
to be approved by an inspection procedure and the notations were made to the required
quality protocols. For the first time it takes approximately three to four months to draft
this contract and the CEO from the software company's side participates in the
negotiations, and it is they who communicate with the lawyers about possible
modification needs. From the customer's side the manager of the IT-department typically
participates as well as company lawyers.
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Fig. 31. An outline of one defined contracting process in a tailored software supplier's internal
environment according to the ISO inspection model used.

Teaming. Besides these business negotiations during the coordination phase the
software companies also internally reason and select activities corresponding to possible
future project needs with the experts that would form the project team. The team
members would also participate when needed in the negotiations with the customer. This
process could also be seen positively from the team commitment perspective as the team
members could express their viewpoints about the time schedules and resources needed
etc. and their know-how is thus appreciated. One manager stated that they try to avoid
inferring in and disturbing the project people with their present work as the negotiations
may extend over half a year before they start to make detailed specifications.

6.4.5.2 Negotiation phase and exchange processes

After the coordination part of the negotiations has been conducted the partners move to
the exchange phase where they start to specify the future cooperation in more detail. The
importance of the framework contracting is emphasized in the tailored software develop-
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ment business and this could also be found from the interviews as they mostly discussed
the second or further contracting rounds and issues relevant in those cases. The subse-
quent contracting rounds are easier as the companies have established certain patterns of
negotiating a contract. One manager said:

The previous joint project is assessed to see if any contractual issues have emerged
that need modification in order to improve the prevailing framework contract.
However, it is usually just to refine some details of the contract in order to serve
better their purpose [B10].

It is also noteworthy that the duration shortens considerably as the companies have a
certain frame to which they can refer. Further they have common experiences of doing
things together in a certain way and no big problems from working together in the past
have emerged. The same manager continued:

In practice it is so that when we have succeeded in opening the door and if the
customer is satisfied with the results so they will for specific types of software
projects turn to us [B9].

Project bid. After this formal procedure of framework contracting the software
company is able to start to receive project bids from the new customer. Usually the bids
are directed only to this focal software company as the lengthy framework contract
negotiations have already been conducted for this purpose. 

Offer. After receiving the project bid the software company prepares and sends an
offer that subsequently is the base for further negotiations and possible modifications.
These negotiations are done together with the project manager from the software
company and with the customer's IT-department and also with the representatives of the
end-users of the customer organization. Next the software company either receives an
order from the customer's IT-department or from the buying organization. The difference
between the order and assignment contract after the bid is received in one of the case
companies is as follows, ref. Fig. 32.

Fig. 32. Unfolding of the assignment and order contract drafting.
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Work order. The software company dispatches an inspected offer according to the
previous negotiations with the customer and based on the customer’s bid. After the
customer has received the offer it is examined and approved in the customer organization
using its procurement procedures. The customer organization sends a work order in
which they refer to the received and accepted offer document as well as to the prevailing
framework contract where the partners have stated the general business terms. The
software company starts the work according to the agreed offer. In this procedure the
documents – offer and order – are signed only by the dispatching partner.

Assignment. The other procedure has the same initial stages with the software
company sending the offer and then receiving an order from the customer. However,
some customers want to further draft an assignment contract covering the project in
further detail. From the contractual perspective this document resembles the offer with
some minor contractual additions and both partners sign the document. These
amendments are typically the issues rewritten from the offer, or there is an indication to
the offer made and to the yearly framework contract. This is in a sense a more formal and
exact document than the plain offer – order documents.

The software companies that subcontract tailored software for their customers can
actually start the development work from any stage of the software development process.
This also is a challenge for the software companies and requires their professionalism to
give correct estimates of the resource needs and timetables in each stage of the process,
be the stage ambiguous. The usual approach is that the software company must
understand the situation and be able to divide the project in several stages from which the
first ones should be able to be estimated for the resource needs in more detail than the
subsequent ones. This is also the case when using the assignment contracts, in which the
software company can specify in detail first the resource needs and timetables for the
definition phase and then some crude estimates for the following specification and
production phases. Again when the definition phase is over the supplier can give better
estimates for the subsequent specification and production phases. This may include minor
or even major changes and adjustments in the resource needs and overall timetables.

Project order. The framework contract is a general contract between the companies to
which they refer in all necessary situations afterwards, in order not have to negotiate and
write the long contracts all over again. This is followed by specific, but simpler contracts
for the project purposes. In some companies the project order is used when the customer
needs start quickly for the development work as in this case the partners do not go
through these bid and offer stages. The possibility of using this type of contracting
depends on the closeness of previous cooperation and the size of the new negotiated
software. The project orders are fast to draft and their meaning increases as the partners'
relationship develops.

The framework contract does specify in general business terms the relationship
including e.g. following issues: liabilities, responsibilities, operations model, costs,
quality processes and the tools to be used in the project. Then in the work orders the
partners describe more exactly what they are going to do in their joint project. One
manager noted:

If a need emerges to change e.g. the work order so the developer can change it as
in practice the timetables changes, estimation of the workload changes and the
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work itself changes. We have been able to discuss on that level quite flexibly, so it
is done in practice on the project terms [F3].

To negotiate and draft a framework contract normally takes some four to five face-to-
face meetings that last usually one hour each. However, the two first ones may even last a
whole day. After that still several email discussions and draft modifications are required.
The total time to contract signing may take two weeks time of work. Then the reward
comes later, as the subsequent work orders just take a couple hours to negotiate with some
additional email exchanges. The project (work) orders can even be developed without any
face-to-face meetings. As one of the CEOs stated:

The framework contract is really the framework for the work to be done and it
must be agreed upon in advance, as the customer needs to know that the required
experts exist. So they know how many resources are allocated for their use [B3].

The project order is typically followed by specifications as described next.

6.4.5.3 Definition phase and exchange processes

The importance and existence of the definition phase is mainly found in the tailored soft-
ware business and to some extent in the MOTS software business, too. This is due to the
nature of the software development process under these modes of software production.
The application development process characterizes the tailored software development
process where the customer and supplier organizations usually together specify the new
software to be developed. This also makes the lack of or insignificant appearance of oth-
er process types understandable, i.e. coordination and adaptation as during the definition
phase of software development process the main emphasis is on the pure production work
that is characterized especially by exchange processes as defined in the previous chap-
ters. One manager also wanted to participate in the next phase negotiations when needed
as he had the required knowledge – tacit knowledge – about the contracting process
issues that were not explicitly written down in the contracts, he had the spirit of the coop-
eration in his possession:

I participate also at the beginning to the specification process, as I know the
volume requirements etc. best, in order to relay the know-how about the framework
contract further to the experts [B9].

As the software companies start to discuss and negotiate about the detailed
specifications for the new application, there exist several approaches where:
1. The customer has adequately specified the project. The supplier's role is then to start

the work in a straightforward manner. Executing it according to the framework
contracts agreed customer's quality system and subsequently implementing the agreed
testing, etc. agreed issues.

2. In most cases the customer has a certain idea or an overall view about what they want
the application to accomplish. In this rough description of the required application the
detailed specifications are done together with the customer.
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3. In some cases the detailed specification work is done almost solely by the supplier,
though with joint team-sessions with the customer's representatives.

When the software company and the customer have agreed upon the specifications the
supplier must check the resource needs as well as the availability of the resources at the
required level of experience. As one CEO stated:

If we have allocated [in the framework contract] more resources in man months,
so it is no problem as we can accomplish the work as agreed. But if the detailed
plan exceeds e.g. the time schedule then we must start the negotiations to acquire
more resources somewhere. The customer pays of course for this additional work
[B5].

Specification. The estimation of the resources, timetable and other issues depend on
the stage where the software company enters into the cooperation with the customer. If
the software company starts with ambiguous descriptions concerning the application
needed the fuzzier estimates are for the resource and time schedules. If the customer
approaches with ready made exact specifications and they only require the development
and production work, then the work in its total is more compact and the software
company can give fairly exact estimates for the project. Still problems emerge in the
understanding of the specifications delivered. This issue is again alleviated by the long-
standing relationship during which the partners have worked together in various joint
projects and learned each other's work habits and standards to describe the future
applications. Only after these negotiation and specification rounds the project team is
able to start its software development work, the coding of the application software.

The separate projects are then agreed with so called project orders. That in some cases
can even be oral, or just a short email, or in some cases it can be quite a formal document.
Interestingly the oral orders may be as extensive as some man years long. This must
require a good working relationship and trust between the partners. Though in one of the
companies studied they have had the same flexibility in the past to start the development
work just by oral orders. Though they had to abandon this practice after some problematic
liability issues had emerged when the customer company had internally disputed the
specifications of the ordered application. The procurement procedure may even vary with
the same customer but with its different units.

One important question that arises frequently in the discussions is the exactness of the
drafted contracts, i.e. how detailed and specific the contract can be. Here is one typical
opinion of one interviewed CEO:

It is impossible to draft contracts that do not have gaps. It is hard to outline all the
changing situations. During the contracting the customer company can have a
friendly attitude and we draft the contract in good faith and in a good relationship.
But it may happen that in the next situation the company is bought by a competitor
and then the company changes and is hostile [I4].

The difference between new and old customers in the contracting process is that the
software company's management and employees perceive from past experience an idea
and feeling about the customer's behaviour pattern and from the customer's so called
“trigger sensitivity”. One manager stated that this is a big difference between Finnish and
American attitudes to contracting. As the Finns do not draft the contract with the idea in
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mind that they will be later sued. However, the Americans always do it having in their
mind that in future they will be sued in court based on this contract. It is also interesting
that this also holds still in long-standing relationships, as noted by one CEO:

There is no reason and need to loosen up this process for the reason that you have
been cooperating already for a longer time [I4].

Call for bid. The continuation of the negotiations after the specifications have been
produced resembles the procedure depicted in Fig. 30. With the call for bid document the
customer inquires a cost and time table estimation of the planned project. The customer is
also typically interested in knowing who would be the software developers as they
already have learned to know and work together with some specific software experts in
the software company. For this reason also the software company is interested in keeping
the specific teams intact for the given customer as it also helps the design and
development processes considerably as the negotiating and working partners know each
other beforehand. Moreover the technical environment and organizational characteristics
are familiar. 

The customer's bid includes further estimations for the timetable for the work as well
as the amount of different resources needed to fulfil the order. Only in some cases does
the customer send an offer to other companies too and that is typically when the customer
is procuring a new application with a specific state of the art technology know-how and
they want to make a survey of possible new software developers. Of course, to ask for an
offer from some other software companies in a normal relationship would be an
expression of lack of confidence from the customer's side and an indication of possible
commencement of mistrust.

In fast and effective contracting the software company just accepts the call for bids and
then they respond with an offer and the customer usually accepts it directly with a work
order or the customer wants some assignment negotiations done. After the contract is
done the software company files it and the work starts.

6.4.5.4 Production phase and exchange processes

During the production phase the exchange processes are emphasized, as was the case dur-
ing the previous definition phase. The software company may use its own development
processes or if agreed they can apply the customer's process descriptions and practices in
order to maintain the desired quality level and quality procedures. The managers noted
that they do expressly adapt to the processes required by their customer's. They may even
be lighter process practices than their own if the customer so desires.

(Un)expected modification. The software development projects have one common
problem and that is that the specifications change all the time. Thus the development team
is required to make some change to it. These changes may be in their character
unexpected modification needs or they may be anticipated and expected modification
needs. The source of the change needs is important. If the customer comes out with the
possible additional ideas that require the changes, then it is easer for the software
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company to change the contracts if even needed, as there is no need to assure the
customer. One manager constated:

We have not needed to change the contract texts itself, but the estimations of the
workload, timetables and of course the contents itself and also goals we have had
to rewrite. This mainly depends on the fact that the projects depend on the
customer's timetables [F].

The discussions concerning the changes in specifications are a common activity. They
are easier to accomplish if the customer’s needs initiates the change, especially when
there are financial issues to agree. In some cases the project team is allowed to make
some minor changes in the plans if they do not endanger the timetable. Though there is
some freedom of action for the developers, they can decide how to do it, but they cannot
decide what to do. This means that the developers are allowed to decide things
concerning the implementation of the coding level whereas the functionality must be
agreed on some other level, what the functionality is and what is accepted as right
functioning and what is not. One manager noted that the less you give freedom to make
decisions the better, as there always comes the question of responsibility.

But if the customer starts to overload the team with a need for change and there is a
fear that the timetables will go over as they strain the team. Otherwise the managers
would be alarmed and they would start the negotiations with the customer, as they know
the contract best and the discussions which drafted the contract. 

One relevant problem characterizing the software business is the fast developing
environment that also affects the contracting processes as the work must be started and
done even though the applicable standards are still evolving and changing. The customer
and the supplier know this and they have to take this in consideration when drafting
contracts. The drafting is not an easy task, as the partners do not always know the extent
and issues to which the developing standards will change. One of the interviewed
companies had to live with this kind of problems and the manager stated: 

No standards exist on that [standardized specifications of the interface in
question]. So we do the project in parallel and when we are able to freeze the
interface, we perhaps need to make some modifications. However, as we are aware
of that, we try to keep them separate, so it would not be a big job even though the
interface would need some changes [F4].

Adaptations. As one manager said about the adaptations during the development
process:

Seldom do we do any equipment investments. But if we develop it for a specific
environment then the other party supplies the equipment needed for the other
party's use. This is the way that it works. Of course in some extreme situation you
must buy the platform in order to be able to do the development work [I8].

During the production phase the main activity besides the software development
process is communication between the partners, i.e. the developers and the
representatives from the customer organization. During the normal project development
work the developers have daily contact or they have weekly meetings with set mile
stones. One of the managers had the opinion that between the developers the
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communication should be informal, but between the partner's management it should be
formal. This also depends on the business practice that the partners have developed over a
longer time in the relationship. Though the acting and communication with the same
partner defended the style of approach that the partners had done. As one of the managers
noted, these customs have never been explicitly agreed on paper, i.e. how to act but they
have in practice agreed on their business practices.

6.4.5.5 Assessment phase and coordination processes

The assessment phase is represented mainly by the coordination process type of activities.
The activities during the assessment phase are post installation procedures with possible
on site testing and training. After the accepted installation is done, the warranty period
starts which has varying lengths. The managers reported warranty periods lasting from 90
days up until six months. One manager described their activities in this phase:

When the project is finished we get from the customer a written statement that the
project is properly delivered and the results match the agreed quality level. We use
a 90 days warranty period, starting from the delivery date [B7].

Contractually these issues have several possibilities, e.g. the customer may require the
software supplier to do all testing and install the application delivered. However, the
partners agree and try to write all these conditions in the contract and that the
acknowledgement returns in a certain time period. Some companies understand the
delivery as accepted if the customer has not indicated anything during agreed time period.
In this case they do not require any explicit indication of the acceptance. 

Evaluation of the delivery. The contracts include a mechanism with which the partners
can check and make an evaluation of the delivery and compare it with the original
contract text. Some companies use the attachment of the contract where they have
included the detailed descriptions of the software. The contracts may include explicit
requirement points where the partners can check how the delivered application
corresponds to the agreed application. If the delivery does not correspond to that, then the
partners must go back to the contract to check the possible sanctions. One manager
described their custom of finding out when they had delivered the promised software; in
the offer that they had sent to the customer they could see what elements have been
specified. These issues could be about the documentation, commenting the code, the
software described, what it includes and other relevant matters. Documents can also
include training during and after the implementation.

The proper and commonly understood delivery date and acceptance of the delivery
with the following warranty period is important from both partners' perspectives as during
the warranty period the mistakes and errors found in the software code are corrected by
the supplier. As the warranty period is over the updates are done solely on the customer's
request and at the customer's expense. The bug fixes are also done at the customer's
expense after the warranty period.

Contract enhancement. If the contract is found to be unsuccessful it may have already
inflamed on some level the relationship between the partners. The partners could try to
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enhance the contract but if this is not possible or successful then the relationship does
not work any more. The question is then if the contract itself is bad, did the contract give
either side too extensive rights with too low a price? This is the question that one of the
CEOs proposed:

If the other party has gained the benefit, why should they change? The bad
contract is bad only from the one side's perspective, not from the both. Seldom a
situation exists where both parties admit that they have made a bad contract.
Usually, in these situations there is one very content partner and one very
discontent partner [I5].

The situation can be remedied only if the partners are engaged in some other business
too, that may affect their common future. Then an intention to come back and try to
neutralize the bad contract exists. If there is no other reason to continue together then the
partner who has gained the advantage has no cause to come back. However, surely this
will be the end of the relationship and the companies always have the problem of how to
keep their reputation after these kinds of incidences.

The managers also saw that the change of the partners is like an evolution and the
same thing is with their employees. The companies would not like change to happen all
the time, as it is hard from the organization’s point of view. It is expensive to get a new
customer but it is still more expensive to get an old lost customer back. The cheapest is a
client with whom the company has operated together for a long time. The managers
further note that ideally there should be some change of the customer.

Feedback of the cooperation. The other issue that is dealt with during the assessment
phase are the possible problems encountered in the relationship during the cooperation;
the feedback of the cooperation is collected during the previous phases of the software
development. The possible problems are discussed during or after the development
process depending on the nature of the issues.

Dissolving of relationship. The managers similarly reported having had only few cases
concerning the dissolving of relationship. They had the experience that usually business
relationships dissolve on their own. They insisted that it is better to examine the contract
so no obligations and liabilities remain that may bounce back after some time. If there is
any possibility of that then it is better to check the contract thoroughly and end the
contract with another contract that puts a formal end to the relationship.

The managers had a common view that seldom when they have entered into a contract
they have needed to go back to the negotiations and open the contract for reappraisal. As
one of the CEOs strongly stated:

 When you have agreed upon the contract, it's done and that's it [I7].

6.4.5.6 Governance and communication

From the governance perspective what companies do after the contract is signed depends
on how the contract has been negotiated and drafted. Usually, included in the contracts is
a follow-up mechanism. Depending on if the contract is a non-recurrent nature or if some
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work orders are attached with mile stones and of a corresponding payment' schedule.
Those of course create natural checkpoints. Commonly the customers include in the con-
tracts some clauses that indicate the level of professionalism that is required from the
suppliers developing team as one of the CEOs remarked:

If the customers claim that we are not using professional experts then it is our duty
to assert to them that in the contract we have clearly written terms that we offer
professional expertise and the customer can usually check our employees for the
project in question [B6].

For the larger projects the partners typically establish a steering group that could also
be called the control group together with the project group. Both groups are defined in
writing: who the project manager is in the software company, who the developers are,
who the customer's project manager is and developers as well as the contact persons. In
some cases the developers are defined on an individual level, as the customer wants
specific professionals to work on the project. This is typical project organization. 
The duration of the contracting process varies much in the tailored software business as
the developed application range varies considerably in several elements. But some of the
managers were divided in the opinion that it takes several months to conduct typical
negotiations with a new customer. This depends on the complexity; from three months to
one year is easily the timetable. The negotiation process is put together from two concep-
tual parts:

But there are usually the business negotiations and contract negotiations, two
stages. You cannot even detach them, if you wind up in a situation where you have
to change something then it also easily affects the business construction and you
must change that too [I2].

Indications also exist– this is in the later stages of the relationship development – that
the software companies need more advice and support not on the legal aspects from the
lawyers, but more on the commercial – technological issues. How the contract affects the
whole organization depends on the contract type itself. If the contract is trivial then the
impact depends on the size and level of the contract. If it is again tactical then it is a
normal simple contract. However, if it is strategic then the drafting should start almost
from the board level before you understand that you are positioning intentionally or
unintentionally, as this may be a strategic question. The delicate situation described by
one manager:

When you enter into a contract with certain partners and they are announced, then
you must understand if it opens doors to also sell to the other competitors of the
contracting party or does it close them effectively [I6].

6.4.5.7 Conclusions

The tailored software business differs from the COTS business significantly at least
regarding the close cooperation and the duration of this relationship. These facts again
urge for different contractual issues that enable and foster the emerging and developing
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relationship. In Fig. 30 the diversity of contractual issues the managers in tailored soft-
ware business must handle can be seen. These elements can also be found in the “Soft-
ware contracting process” model with all the depicted phases embedded in the models’
exchange processes and relevant outputs. 

6.4.6 MOTS business relationship development

The MOTS business is an interesting mixture of both COTS and tailored software busi-
nesses, as discussed in Chapter 2. This also makes it challenging and more demanding for
the management to coordinate the different business approaches. According to the defini-
tion of the MOTS development some part, usually the major part, of the application soft-
ware is done and tested by the software supplier before the company starts to market it.
The smaller remaining part of the software is to be done after each customer's specifica-
tions and needs. With this smaller software component the final adjustments and modifi-
cations are done in order to synchronize the application to customer's environment. This
customisation is done at the code level as distinct from COTS software where the code is
the same but the “customisation” if needed is done by only changing the parameter that
affects the functioning of the application. This is also the reason that the MOTS software
contracting has features from both COTS and tailored modes of businesses; Fig. 33
reflects this view, too.

Fig. 33. Contract network and contract related issues in MOTS business relationship
development.
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 The MOTS strategy approach is valuable for the software companies, as they are able
to keep and acquire a more competitive edge compared to their competitors (either COTS
or tailored) with the possible service offerings that belong and are tied to their proprietary
applications. In COTS business the software supplier is usually connected to the end-
users by the channel and in the markets there are several of the same kind of software
offerings competing anonymously. The profit is made by volume sales. On the other hand
in the tailored software business the software supplier is in direct and tight contact with
the end-user, but the number of the end-users are relatively low as the business is resource
intensive and profits are only made with efficient utilization of human resources.

The negotiation situation, for the small company that does not usually have its own
independent law department, is that it encounters stronger opponents equipped with well
understanding customers and their lawyers. This puts the supplier company in an inferior
position with asymmetric information distribution, but in these cases the suppliers usually
hire a familiar outside lawyer, as one manager described:

We do also use lawyers as the big companies always use their own lawyers. The
practice is that they have their own templates for contracts and then we mirror in
these contracts the issues that are important for us. The issues are normally just
the IPR things, those issues we go through in the contracts and we purposely try
not to leave gaps [A6].

One of the companies analysed had previously been in purely COTS markets
providing their customers with an Internet platform product, but as the development in the
market without stabilized standards was too volatile the company decided to change their
strategy from packaged products to MOTS markets. Now the product is a platform
product that has 80% core and 20% implementation. The product is adapted as a thin
layer on the top of an Internet systems solution and the company sells it as application
solution. This means that part of the product has the core technology which includes
several functions and for that the company sells an implementation package. The product
today is more abstract than before. According to the manager they see this still as product
business not as project business. Their strategy approach is twofold. First, the company
teams up with their solution providers or integrators as they are in a competition or selling
new products to a Fortune 500 company. The focal software company is in the capacity of
a partner and they bring their solution in the product. Second, they can also operate
directly with the end-user, but still the supplier suggests cooperation with some of their
partners. They do not want to take overall responsibility of the project as the Internet
business solution delivery is larger than the company's part of the whole project and they
are not interested in tying their hands for too long a time.

The primary customer segment for the company is the Internet business solution
providers as well as the software integrators, i.e. the companies that provide their
customers with large Internet business solutions. The secondary segment is again the
customers of the company's customers (e.g. e-tellers, dot.coms, other big companies), i.e.
the company sells to some extent also directly to them. In short they sell and the
application solution provider delivers. They have the tools to adapt the core platform to
the customer's needs and their partners implement the platform in their product and sell it
further to their customers. From the contracting process the manager had a clear opinion:
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To draft the contract is a simple matter, but the main question is; do we benefit the
customer? Then comes the money but that is bound to the competitive edge that we
are able to deliver, certain differentiation advantage and value added that we
bring, serving their customer. Then comes the fact that are we capable to deliver,
do we have the capability to fulfil and deliver? In other words it is about business
credibility, fulfilment and delivery ability [D].

One of the managers further stated that they are not able to include everything in the
contract. They try to include the most central issues and fairly look at the sanctions
related to the time schedule. They must be balanced between the supplier and customer.
The sanctions should affect them only if it can be shown that the cause is the supplier's
and again if the cause is the customer's inability to provide the agreed material etc. in
time. The customer must be also obligated to produce information for the project team if
they need it and even in reasonable time and the customer must have appointed a person
to do this task. If the customer is unable to keep these timetables, so it must show then in
the pricing policy of the project. This is risk factor that is shown in the price tag and the
company then negotiates the timetable to include more slack time. This is the case many
times with more inexperienced customers. We take the risk if we are paid for that,
concludes the manager.

In one case analysed the negotiation and sales process formed a quite long cycle, as the
software needs tailoring and adaptation to the customer's environment and organization.
This is also a big commitment for the customer. Here again the opinion was attested that
the question is not about the costs but the essential issue in this case was for the customer
to understand the degree and permanence of their commitment that they must show to
collect their organizational know-how for successful implementation of the application.
Typically the sales cycle is one year or even longer from the first contact. The company
had e.g. one customer that they had met first in fairs five years ago and then after these
years they actively sought a partnership.

6.4.6.1 Negotiation phase and coordination processes

Depending on what the software provider's business is, the contracting process also
reflects the different parts of the company during and after the negotiations. These are
e.g. the sales department, production, occasionally the product development, the whole
administration and other business units.

Non Disclosure Agreement. As indicated in the previous COTS and tailored software
sections covering the NDA contracts the software companies need to draft these
documents in order to be able to openly discuss the business and application issues. This
is especially important when the software companies are establishing their operations in a
new business environment and culture, as is the case with Finnish firms opening their
businesses in the USA. In this environment the Finnish companies have found it of
utmost importance to comply the US business conventions and to secure right procedures
they typically consult local lawyers with their NDA and other contract templates. One
manager told:
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First we sign the NDA. We have our own NDA template, but often it happens that
the customer does not accept it. Especially if the customer is a big globally
operating company, they just want to use their templates [D].

The NDA contract discussion emerges after a commercial play as one managers
described the situation during the negotiations. The customer tells the software company
in general terms what business they are in and what they are doing. After this preliminary
information the software company assess the prospect customer from their business and
strategy perspective. If the software company is still interested then they will draft the
NDA contract that binds both partners. So the first phase of serious business talks and a
contracting process is always the NDA.

Framework contract. The sales cycle in the MOTS business spans a long period of
time and is filled with commercial terms that when these have been agreed on after that
new follow-up contracts are more or less just a formality. One manager said the greatest
challenge for them is to convince the customer that the technology they have is necessary
and useful for the customer. After this idea has been sold, then all other things are in a
way just minor points when the customer has decided that this is what they will need and
do. Of course, during the sales phase the suppliers’ sales representatives often visit the
customer often and they have learned from the customer's processes and environment.
Additionally they use email and Internet as well as video conferencing possibility for
communication with the customer. The framework contracting is an equally used
practice in the MOTS business, as it is in both the COTS and tailored software business,
see Sections 6.4.4 and 6.4.5. In some companies the framework contracts were the same
for both business modes (COTS and MOTS). This is true also with the licensing of the
software as in COTS and MOTS business the software provider licenses, i.e. gives the
right to the customer to use the application according to the written terms. In both modes
the application software is still the supplier's property. 

6.4.6.2 Negotiation phase and exchange processes

The negotiation situation depends on the customer's strategic position from the supplier's
point of view and the level at which the supplier is operating in the customer company.
Here again at first the essence of the negotiations is usually characterized by sales and a
future business development focus. After some time the customer’s technical people
come into the picture, too. However, in some cases this is also a problem as one manager
described:

Many times the problem is that there are too many technical people who want to
know different kinds of things that do not belong to them at all and do not have any
relevance concerning the solution [D1].

A typical contracting and development procedure in the MOTS software environment
is close to the tailored software business. As previously discussed the characteristics of
the MOTS software where the MOTS application typically encompasses from 70 – 80
percent completed, tested and elsewhere used software and the remaining 30 – 20 percent
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of the software is user dependent, i.e. it must be tailored for each specific customer
environment. In this sense this software resembles the development work in total. As in
the tailored software business the applications are typically custom built, large and more
resource demanding compared to the MOTS software that especially seeks the advantage
from the fact that even though the MOTS application may be the same in size or even
bigger compared to the equivalent tailored software the MOTS applications producing
company only needs to tailor some small part of the whole application for each of the
customer's needs.

The supplier's know-how on how to implement and install the software increases
during the work with previous customers. This also makes the contracting faster and
easier as the supplier can use templates where they are able to include the required details
and terms that they have learned from the previous cases. The supplier also understands
the business environment of the application well as they are specialized not just in using
some special technologies but they understand the customer's business as well. It may be
said that an efficient and skilful software company in the MOTS business understands and
has the knowledge of both the required IT-technology as well as the business
environment.

License. The MOTS license negotiations resemble the license negotiations of the
COTS business, as the drafting process of the license agreement is done fairly closely
together with the framework contract. In many cases these contracts are legally one and
the same document. These license contracts have their different characteristics depending
on the object of use as discussed below. The management sees the contract negotiations to
be part of the actual sales negotiations. The usual thing to negotiate first is the price level
of the whole effort. Subsequent issues of discussion are how much the supplier company
will take part in the implementation process, how many licenses the customer procures in
the first place and what the structure of the licenses is as a whole. After these issues have
been agreed upon i.e. the commercial conditions have been decided then these contracts
are quite standardized documents. So the successfully conducted preliminary business
negotiations are important and decisive to start a joint project. In one case it was
interesting to find out that the software company starts the cooperation with training
sessions for the customers end-users which will also be the main position from which to
evaluate the appropriateness of the application for their purposes.

In some cases the next step is to submit an internal order with that the company
makes an in-house reservation of resources for the future delivery. This means that the
sales department asks the company's production to reserve resources for the possible deal.
With this they ensure that in a certain specific timetable technical implementation is
possible and the production appoints resources to it.

Technology transfer with OEM. The software company selling or procuring
technology, i.e. technology transfer, must do the contracting very carefully as there are
especially in new and unknown environments, potholes that the company cannot possibly
understand or is not able to anticipate. One manager described the situation when Finnish
companies establish their operations in the USA as follows:

Usually the Finnish company has the technical know-how and to modify this
knowledge to marketing know-how is quite challenging for many of us Finns. In
fact we close the window for marketing from the other competitors by having a
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good partner with whom we operate and who is considerably bigger than we are.
They do not change [their partner] if we bring them added value, as it is a big
operation to change after, as we have already implemented software. 

Of course there are also other dangers. However, when we have a good
partnership and we have the basic contracts and we have evidence of operation, so
then our work is quite simple, as when we operate with them we do not even have a
contract with the end-user. This accelerates our operation habits. Of course we
want to be seen also at the end-user, because this is again our industry brand
building [D4-5].

Further from the technology-transfer the CEOs warned not to give too extensive rights
to the partner deliberately or unintentionally. Often the partner tries to secure himself as
extensive rights as possible just for safety reasons, even though they would never need to
use them. In this way it is possible to close doors on other technology developers.

The contracting process unfolds according to the situation that can be characterized
and examined through the following aspects: how clear and distinct is the technology in
question, how well defined is the target customer group, is it a homogeneous group with
the same kind of application and technology need? According to these parameters the
company drafts a template that may be used for other customers as well. As one CEO
noted:

This works in a retail business and it is much faster because then you only need to
agree that here you have the product, price and the conditions and we start the
same process that is attached to it [I3].

But if the business is mainly about a clear technology transfer then the company must
take into an account to whom they transfer, what is their environment, what possible
changes they should do as seldom the technology component is as such ready and
applicable to the customer. The company must possibly make some modifications in the
software and they must decide and agree on the sphere of responsibilities (liabilities), e.g.
who is responsible if the technology (software) does not function as agreed. According to
the CEOs these are things that are quite difficult to write down explicitly.

Delivery contract with distributor. Straightforward delivery contract based
cooperation described by one manager unfolds as follows:

First we have the delivery contract in the first project. The customer has
announced their need, we have made an offer, they have given an order and we
have concluded the delivery contract. In this delivery contract we describe the
system to be delivered, the content of the delivery, the properties. Then we describe
the timetables and all these normal things [A1].

After receiving the order the supplier drafts a delivery contract together that is again
negotiated to a detailed level with the customer. Here some modifications concerning the
content, scope, timetable and price of the delivery can still emerge. All these possible
changes are done in mutual understanding with the customer. At the same time the
partners negotiate exact reciprocal liabilities, warranties and discuss about possible
follow-up projects, launching, limitations etc.



161
Project contract with end-user. This is done to specify exactly the interface between
the supplier's application and the customer's environment. The project contract in itself
further describes the things that the supplier is going to specify in the project.

Again the MOTS business has similarities to the contracting with the COTS business
as both use the licensing as the base contracting method. Also both businesses can be in
both the channel business and in the direct sales to the end-user organizations. Of course,
the different situation and customer/partner needs ask for separate contracts to be used
even though they mostly have the same substance. One manager noted:

If it is a sales contract [to the end-user] then we include in it certain liabilities as
well as restrictions for the delivery. If it is again a partnering contract then we try
to do it a non-exclusive manner so that we can end the partnership if it does not
work out [D7].

This non-exclusivity and restricted time period that the contract is effective are the
central issues in the channel contract and the written clearly defined common goals are
important too. 

6.4.6.3 Definition phase and exchange processes

Specifications project. The software companies divide the customer projects typically in
two parts. First the specifications project is done and after this the actual software devel-
opment project in the production phase. The specification project must be done if the cus-
tomer's specifications are not exact and detailed enough when the preliminary discus-
sions end. The obscurity of details prevents the supplier giving a binding exact work con-
tract at this stage. There are also other reasons for the specification project as one CEO
noted:

The specification project is usually done to synchronize the terminology and we
are able to understand correctly the specifications [A3].

One company extensively did their MOTS software development using the following
division of subprojects:

– Base product, 80 % part of the application that is same for every customer,
– The specification project to define the remaining 20 % of the application, i.e. the
customisation part. This project defines exactly the interface with the customer
environment as well as the required functionality of the application. This project is
done under the project contract whereas the whole procurement is defined with a
delivery contract where the partners describe and agree on the resources and
timetables.
– The development project is done using the specifications produced in the
previous subproject together with the end-user.

One central issue in contracting is the internal commitment building. In one of the
companies it was done parallel to the contracting process by the task definition activity
where the company was able to commit the project team and let them express their own
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professional views and their opinions on a realistic timetable and resource needs. The task
definition is a very important part of the specification process and the supplier must at
least give an estimation of how much time each task takes. They must also include some
margin in the schedule as it always happens that some task is finished faster than
anticipated and others take more time. According to their experience the smaller and
shorter projects are riskier as there is no slack in the time schedule. In a bigger project
there is always some margin to play with. As the CEO concluded:

We must define the interdependence of different tasks, which can run in parallel
and which can run in a sequence. The change management should be planned in
the project plans, but I think this is one of the most difficult issues to which I do not
know if anybody has found a solution [B]. 

Otherwise the project management and cooperation is accompanied in this case
company by weekly video-conferencing with the customer and the all the relevant
documents are inspected jointly. The appropriately finished task can be verified by using
these documents and by the delivered, functioning and tested software components. The
same manager has much experience in the project business and he argued further that
requirement engineering could be one solution in this direction. As he concluded, the
software business lives all the time in great change and these things must be managed
with an intrinsic touch, thus fixed process thinking does not work here.

Offer. If the start of the cooperation needed a specification project to be implemented
this was followed by an offer to the customer based on the specifications and the
negotiations conducted with the customer on the delivery and its description. This offer is
not yet binding the software company, however with this document they mainly strive to
depict what they would deliver to the customer including the costs of the application and
the other services including in the delivery. The offer though, creates a basis for the
possible work order.

This straightforward style is a typical way of action especially in situations where the
customer and supplier have been working together for a longer period and they have a
valid framework contract covering their relationship.

If we start a new project with the old customer it then depends on if it is a
continuation of the previous one or some other joint project. In some cases it has
been quite easy, we have just made an offer and they accepted the offer and then
we started [D4-5].

In the Internet tools and platform software company case the company tries to make
their offers as exact as possible. The following operation depends on the level of the
specifications that the customer can deliver. If the specifications are exact enough then the
supplier can start the development work in quite a straightforward manner, but in other
cases they run first a pilot-case (quick and dirty as they call the method) with the
customer together, where the details are more loosely defined. Especially when the
project starts to cost and also in cases when the customer has to sell and adapt it to their
own organization. 

The pilot-case is a good approach, as then the software company is able to make the
specifications exactly. This piloting is done after they have signed a formal contract,
though it resembles a bid-offer style of contract. Only in some cases where the application
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is big they do otherwise conclude a more extensive contract, but it is seldom done as with
this piloting the supplier tries to show their technological know-how and ability in order
to get the customer convinced that the solution provided works.

Work order. After accepting the offer the customer makes a work order that is based
on the submitted offer that is exactly according to the offer or perhaps the customer wants
some additional negotiations to be made to augment some details in the offer.

The channel building with their OEM and distributor partners is similar to the COTS
business. This produced difficulties to some extent in analysing the interviews as many
times the discussion affected both business modes. This duality can be found in Appendix
C where the case company's business modes are indicated.

One manager described tailored software business as having the same problem of the
ownership of the source code in this case:

The source code is of course ours and we do not deliver in any case. The delivery
is based on our products and it includes to some extent tailor made software too,
but most part of the software is our ready-made software [B12]. 

The MOTS type of delivery includes a system license contract that gives the customer
a right to use the software. However, the actual sales process with the customer is again a
systems sales process – i.e. tailored software sales process – during which the supplier
defines the customer's needs and the interface between the supplier's proprietary software
and the customer's environment. Included in the systems sales, they describe the solution
of how to solve the customer's problem and its costs and the software components it
includes as well as the delivery dates and places.

One manager described their approach with the customer to be first sales oriented:

First we have the sales representatives [with the customer] and then we emphasize
the application part. Usually the sales people leave it then to the application
experts for further specification to be done. The sales representatives just follow
up the case later. However, first we are sales oriented, because we must wake up
the need and in a manner of speaking to sense where and what the value added is
that we are bringing there. If you do not find it [the value added] there is no use
continuing [D2].

6.4.6.4 Production phase and exchange processes

The idea and advantage of the MOTS software development process is in its ability to
realize the partially tailored application deliveries in the shortest possible time. In best
cases the tailoring part of the software only takes one week to at most one-month. As the
supplier carries out several deliveries then the time shortens and the company builds up
their knowledge base. The first MOTS delivery may even take a couple of months. Then
the developers start to learn the tailoring procedure and more about the common inter-
face layer. According to one manager it takes three to four cases to learn the implementa-
tion process.
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If the application in question is extensive then the companies utilized the phased offer.
Where the first one may be a running version of one product or part of a product family.
After the platform is properly installed and it is functioning well, then the supplier starts
to define the specifications in detail for phase two and for phase three in more vague
terms. Phase three specifications will later be defined again in more detail after phase two
is fulfilled successfully. One manager described that they may have to depict in the offer
an outline of the whole case, the products and the features that are included in the
delivery. However, in the contract there are also issues that get more detailed on the way.
If the project team encounters needs for changes in the specifications then it is usually the
responsibility of the account manager and his counter part in the customer organization
who are able to decide how to proceed. If it is extra work that is out side of the
specifications then the financial side also comes into question. This again depends on the
customer and if they have the possibility to make changes in the budget. 

In the channel business as the companies have an existing framework contract they
move fast as they do not have to negotiate the contract relationship with the end-user as
the channel or systems integrator does if they do not have a proper framework contract.
For the entrepreneur the interesting parts of the contracts are usually the general nature of
the contract, delivery time schedules, liabilities and finance. Production is interested in
the issues concerning when the application must be deliverable and whether or not the
organization has the required components and does a need exist for further development.
After this comes the implementation phase and how it will be taken care of and by whom.

The engineering software company used a so called application group during the sales
efforts that defined the project what it should do for the customer. These people have a
crucial role to define the process and technology, and to run the demos and
demonstrations with the customer. The sales people though lead the sales effort. Then
after these negotiations and specifications the special applications groups first do the
tailoring part of the application as the base technology of their product A is so general
that it expressly demands tailoring. The other developed and marketed product B is again
sold as a ready-made packet on a CD-ROM and the customer is ready to use the
application and its tools for their purposes. For application A the tailoring is without
question at least 50 % and for the application the corresponding percentage is about 80 %
ready made and 20 % is tailored. The application group is responsible for the whole
project including the project management, start of the project and customer training. 

6.4.6.5 Assessment phase and coordination processes

The software producing company may apply a certain engagement period with their
channel operator, where the partners first do one specific project together and after some
specific time period (e.g. one year) they analyse what both sides have achieved and
learned from and during the relationship. After this probation period with hard facts the
partners are in a better position to evaluate the outcomes of the relationships and they are
able to end the relationship if so needed or they can just negotiate the terms again in order
to better match the relevant business situation. Note by one manager:
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I think, this is the best way to protect oneself, be it an agent contract or partnering
contract, be non-exclusive for one year and then check the situation anew [D7].

Follow-up. The channel contracts are usually more specific with targets agreed in
advance for sales volumes connected to exact reporting and payment milestones. The
contracts must also include the possibility of auditing – usually done by a third party – if a
situation of lack of confidence between the partners emerges. He noted further:

If it is a dealer contract and it has not worked out or they have not met what we
have anticipated or the business field has changed, so it is no sounder. Firm
acquisitions, or other unforeseeable competition issues may arise. Those are the
things that matter [D7].

The successful partnering agreement releases both sides to start operating after the
common plan i.e. both partners market and sell the same common concept. The
companies have to regard how the environment is developing and the supplier should
adapt to it thus taking the partners – i.e. the channel – into consideration and developing
their software according to these developments. This line of action must be both ways, the
channel feeding the software developer with developments emerging in the markets and
general know-how gathered among the customers. Vice versa the supplier must take this
data into an account and in a proper way use the information for further development and
enhancement work of the MOTS software.

Some companies did the contract assessment regularly after each finished project in
order to develop their contracting process, development process as well as their delivery
process. But the most common situation among the interviewed companies was that they
go back to the contracts and evaluate them only when the partners have come across some
conflict situation. E.g. if the partners have agreed upon the division of commissions, so
the rest of the cooperation works according to the contract. But in principle the partners
need the contract when any kind of conflict emerges then it is good to have it at hand. But
usually the contracts are not needed anymore after they have been signed. The partners
return to them only when they have a problem. As one COO stated quite pertinently:

The main question in contracting is that during that process we negotiate the terms
and the framework that we will use to operate within. It is an essential process.
After we have done it we actually do not need it anymore [D9].

This reveals the second most important and imperative factor for the contracting
process. The whole contracting event and process is an acquaintance and learning process
for the prospective partners concerning their both organizations and the way these
organizations are conducting their businesses. The first most important factor is of course
the contract itself to describe the joint effort and on the other hand safeguarding the
relationships from unexpected incidents.

During the assessment phase the partners evaluate their past doings and discuss
possible future efforts. The information is collected all the time during the project either
consciously or unconsciously and it depends on the company size and policy how these
matters are collected and used afterwards. One VP explained their approach:
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Fortunately we are a small firm and everybody knows what happens in the firm
and these customer projects are big and important so the firm’s management
follows them very closely [K4].

If so called bad and failing contracts emerge then according to the interviewees:
1. The interviewees only reported a few cases that had ended in a so-called bad contract.
2. The bad contracts we have in that sense, were that the price did not corresponded to

the workload that we had to do. So in economic terms the contract has not been as
good as it could have been [A8].

3. Bad contracts could just be those that have not brought so much money but they can
be seen as providing learning and in the long run they have been good references
[D7].

Evaluation of delivery. The as stated above the follow-up is not done systematically by
every case company, this may be due to the fast growth and young age of the companies.
But there were exceptions, e.g. the Internet tools and platform software company do the
follow-up. The main reason behind this is that the turnover comes mainly from the
licenses and they expressly pursue the idea that the more a company has license business
the better their finances are. So they had greater interest in the customer projects being
successful and they use the application extensively. The customer starts to build their
solution on the supplier's technology and if this installed application is successful and the
customer takes it into operational use then suddenly they may need hundreds of new
licenses. This makes them interested in the project's quality.

6.4.6.6 Governance and communication

One of the governance structures used during the joint software project is a combination
of a management group (also named as a control group) and a project group, where the
former one consists of the management representatives from both companies. The project
group managers are also represented in the control group in order to link both the groups
and deliver the opinions and decisions both ways. The other members in the project group
are developers and designers from both organizations, and as well as in some cases, the
end-user representatives. One manager concluded:

Nowadays we always have the project and management groups. Whether the
control groups function or not, well that is another matter [A7]? 

If the project is not a very big one then the management group may just function via
discussions and meetings arranged by phone and the representatives discuss issues that
have emerged and make the decisions if they need to be made. They usually include
matters such as what extra needs have been put forward and how they will affect the
timetables and subsequent costs. The partners have to decide on these issues and they
must make minutes from the discussions. After the minutes have been made the supplier
will send them to the customer and if they do not react the supplier interprets them as
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accepted and includes them in the contract documents and in some formal cases they are
even signed by both sides.

If some problems emerge during the development process the partners start to read
these minutes in a backward order to check where we have made decisions and what. The
minutes and their decisive role were not mentioned in the contracts and the CEO said that
this should actually be added into the templates.

In some cases when the changes only affect the end product, but not the timetable and
costs, then the customer's project manager can decide, e.g. to add or delete some features
to or from the application under development. If the changes affect the costs then as one
CEO described:

If the changes affect the costs then we have a sliding percentage and that again
depends on the project's risk factor and its size. If the changes affect the costs then
it must be accepted in the management group [A7].

The company producing engineering software used the strategy with their customers to
train the end-users in order to teach them to be independent in the future from the supplier
as the customer's product develops and the planning know-how changes they must be able
to maintain the solution themselves.

We usually start with training and the training changes itself smoothly to a
consulting project, as we do not want to produce a too ready-made solution for the
customer. The customer still has the planning know-how and we want to pull
ourselves out of the project and we hope that it continues afterwards with
customer's own resources [K3].

The NDA contracts discussed previously are also during the later stages of the
software development process. In one case the COO described their position in relation to
these contracts. The customer and the supplier were cooperating in an applied
development project. The governance structure is constructed in the early phases of the
business negotiations and with signed NDA and other contracts. Then the "technique"
experts administer and operate together from both companies. The negotiators – usually
the managers – again check that the NDA contracts exist and also that formal levels on
how to operate jointly exist. 

Though the companies operate within their sensitive areas of business some problems
in the relationship may emerge. With companies that the supplier knows better then
everything usually runs well, and they even may skip these contractual issues. As one
manager stated:

Our employees just state [during the software project] that as we have the basic
NDA [contract] and these things go under it, so if you find any bugs just tell us or
if some other issues come up. This works well. But the question is of course how
close to each other's core and competence these things go. This also depends on
the person, does (s)he feel that he loses something [D11]. 

This again concerns the assessment procedures of the relationship. The contract evalua-
tion, under the MOTS business, is basically done from several aspects depending on the
business and the relationship where the partners are cooperating.
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6.4.6.7 Conclusions

When summarizing the MOTS software development and sales business it is interesting-
ly found to be a combination of both the COTS and tailored approaches. The business
part has features from the COTS business in the different channel building work. This is
supported with COTS type of licensing structures and important IPR issues as well. In
addition to this, the tailored type of software sales includes an extensive customisation
and specification part that may be needed in several rounds of bids and offers. During the
development process the software is produced according to the mode of COTS business
where the software company develops the software after its own specifications for fur-
ther use and marketing. This ready-made part of the software is then complemented with
the customized part of the software. This operation again resembles the tailored software
development process. Fig. 33 depicts the phase and processual elements which are clear-
ly visible in the “Software contracting process” model.

6.4.7 Other contracting issues

In this section some other contractual issues, which are encountered are analysed ones
which are not in connection with ordinary customers of the software company, but still
they affect the company's business.

Employment contracting is one contracting form that affects both the software
company internally and also externally the customers. The CEO of the Communications
solutions software company described the situation from the confidentiality point of view:

Our contracts of employment are connected to the contracts with the customers
including confidentiality clauses. For this reason we must have these kinds of
contracts of employment that support the contracts with our customers [A10]. 

The company were quite strict about confidentiality issues, e.g. in the contracts of
employment it is written down that employees are only allowed to work in the space
assigned to them. In practice this means the manager in one end of the building works on
channel A projects and in the other end on channel B projects. So the employees do not
enter the other premises as the channels are competitors and the software company takes
all precautions to prevent any inadvertent or deliberate leakage of information from one
camp to other.

The second contractual issue concerning the employees is the IPR. The company had
modified their new contracts to explicitly show in writing that all the innovations made
connected to their duties or credited to their duties are automatically the property of the
firm. This is also in Finnish law, but according to the manager if the company would
bring the case to the court the issue would not always be so clear.

Lastly the third thing is that when the employment relationship some day ends so the
confidentiality issues concerning the post-employment issues are better to write down
separately.

One company had started as a spin-off from a large multinational company and in this
case the developers bought themselves out with the applications they had developed in
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the organization. The new company had for the two first years some restrictions as to
which equipment they could port and implement the application. But as the manager said
in practice they did not have any problems with these restrictions. This is the same kind
situation that, although seldom, emerges but needs juridical expertise to the extent that
managers do not usually have it. These are analogous with the acquisition procedures
where one of the companies interviewed also needed these specific law services. The
communications solutions software company used a lawyer during the acquisition
negotiations, as a matter of fact on several levels, i.e. the firm used, owners used, buyers
used.

For example, current Finnish law protects the companies only for an unlawful
acquisition of trade secrets, this corresponds to the classical industrial espionage. The law
of employment again restricts the obligation to conceal confidential information and only
covers the duration of the employment. However, in some situations an employee is
prohibited of using specific documents containing trade secrets of her former employer.

6.5 Dissolution of the relationship

The managers of the twelve software companies analysed only reported a few cases of
relationship dissolving instances. The reasons may be several raging from the young life
of the companies with the CEOs were reluctant to disclose negative activities. Though it
may also be possible that bad experiences have been short in duration without leaving
any lasting effect on the company’s operations. 

6.5.1 Predisposing factors

Some concrete facts came out of the empirical data concerning the software companies
which may be the first signs of relationship termination. Among these factors could be
the partner's changing interest in the cooperation. This can again depend on the fact that
in the customer company there was only one person who was interested in and willing to
get the contract signed, but the company as whole was not committed to the cooperation.

The most usual way in which the relationship ends is just by fading out without any
extra notice and the partners just keeping a low profile, no contacts, and promised things
do not happen. This means that the partners have not followed the relationship
development constantly in order to find out the possible problems in the cooperation. One
clear sign of problems in the relationship is just that the partners do not or have ceased to
communicate, as they do not find any business interest in the other party.

But a more plausible reason for dissolution especially in the COTS-business, is the
nature of the business that is characterized by Williamson type of transactions that do not
even foster a longer relationship between the customer and supplier. So the software
company does not see any special dissolution process as the customers just drift away
without any notice. This silently drifting apart was also indicated by some of the
interviewed CEOs as how the cooperating partners just grew apart. This happened
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normally by not accomplishing agreed projects or e.g. in a case of a channel operations
the channel did not do its part and without any further notice did not contact the software
company anymore.

6.5.2 Precipitating events

Relationship dissolving is promoted by the fact that the partnering company has ended its
existence or its product line is finished where the software company's product was
embedded. Other reported instances, were the cases where the customer's procurement
budget is for some reason torn up, their champion of the project or of the whole relation-
ship is changed, the customer company is bought by acquisition, the customer's own
development unit wants to produce the solution, or lastly the manager's friends in an other
software company is interested in carrying out the project. To further the termination pro-
cess there is the situation where the companies have made a bad contract which should be
corrected. However, for some reasons the partners are not able to negotiate the contract
anew.

6.5.3 Attenuating factors

During the interviews the basic elements that explicate a positively developing business
relationship constantly emerged. These were common business benefit and the working
personal chemistry between the partners. If these facts were in place then the relationship
could stand harder times, too. Of course, either company could try to lock the other part-
ner in a relationship by proprietary technology or a special resource base. But still these
could only be temporary attenuating factors in the long run of cooperation.

Also long-standing cooperation with an established confidence base would hinder the
relationship termination. The companies described that they must have working and open
communications channels on different levels, i.e. manager and developers level. These
reduce possibilities of misunderstanding or at least help to correct these. In order for the
relationship to flourish the managers had the opinion that it is most important to get in
contact with some management level person who takes the cooperation as his
responsibility, finds it important and is interested in making a contract and is also willing
to do more than just the contract, in other words put the case forward. In tailored and
MOTS business the characteristics of the relationship itself attenuates the termination of
the relationship as the companies from the beginning aim for a longer standing
cooperation. 
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6.6 The relationship development

In the previous section the analysis concentrated on one software development life cycle,
whereas in this section the dynamism of the conceptual model and especially the change
of the stages it is studied in more detail. First the distribution of the activities over the
four different stages is evaluated. After this the patterns of one interesting stage are analy-
sed in more detail in order to understand the reasons for movement from one stage to
another. The section ends with a brief discussion.

6.6.1 Change of stages

The focus is on the reasons and consequences of the change of stages, i.e. from the pre-
relationship stage until the stable stage. The process activities in each different stage are
not described here, as it would be more or less rephrasing the activities that have just
been described in previous sections, only from a different perspective. In practice the
available empirical case material enables the analysis of the movement from the explor-
atory stage to the developing stage, as there is not enough instances to analyse the next
step phenomena, Table 2. The numbers in the table are derived from the tables in Appen-
dix D and they are here given in percentual figures in order to express more recognizably
the movement from the exploratory stage to the developing stage as it is interesting for
this study.

Pre-relationship stage. This stage has been discussed and analysed extensively in
Section 6.3. It was indicated there that only one reference to NDA contracting was found
belonging to this stage. The stage is relevant and important also from the contracting
viewpoint as it lays the base for future successful relationship development for the
negotiating parties.

Table 9. Process activities observed in terms of software development phases and
relationship development stage, percentual distribution.

Exploratory stage. This stage observes the distribution of the 66 separate process
activities accumulating mainly in the negotiation phase category. This indicates and
affirms the opinion that the exploratory stage is, according to its name, used substantially
for acquainting and learning from each party during the software contract process. The
business and contract negotiations take longer time to be brought to a successful end.

%-distribution Software development phases:

Negotiation Definition Production Assessment

Pre-relation 0 0 0 0

Relationship Exploratory 62 9 14 15

stages: Developing 42 13 29 17

Stable 100 0 0 0
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Developing stage. The most interesting here, for analysis purposes, is the developing
stage as it is situated between the exploratory and stable stages and where, after the first
periods of the cooperation the relationship starts really to develop and grow. The partners
have concrete evidence of each others’ practices and skills with know-how during the
different kinds of operations and projects executed during the exploratory stage. In the
available data 24 process activity instances were found that could be classified this
category. Using these findings it is possible to conclude that as the companies move from
the exploratory stage to the developing stage, the emphasis in the software contracting
process switches from negotiations to definition and production phases. This indicates the
understandable and sensemaking fact that the old cooperating companies do not need to
use their time and resources anymore to conduct lengthy negotiations. Instead they can
focus on more productive work. These are the phases of definition and production.

Stable stage. No more than three process activity instances exist classified in the stable
stage this stage is not scrutinized in more detail. The reason why there are so few findings
in this category is explained by the perception that was made during the analysis work
with the empirical data that between the exploratory, developing and stable stages it is
difficult many times to decide on the exact stage where the activity belongs. This is
especially the case between the exploratory and developing stages as the companies were
young and the relationships were still nascent and short in duration. The stable stage is
somewhat easier to detect though in the material at hand only these few suitable instances
emerged. It would be interesting to have more instances also in the stable stage to be able
to analyse the movement from development stage to stable stage. To find out the reasons,
directions and the behaviour of the shift would be an interesting issue to study. What
would be the decisive elements that indicate this occurrence?

6.6.2 Analysis of the developing stage

This section analyses the process activities found in the empirical data that fell into the
developing stage category. As described above the classification between the stages is not
always so evident and definite, though categorizing similar activities helps the analysis
work and gives perspective for further discussion. The broad interesting questions in this
context are how does the governance of the relationship and contracting process develop
and change when the partners pass from one stage to another? The movement from one
stage to another was also discussed above, as it is not always an obvious and eye-catch-
ing event. More or less it can be described as a slow development and change process that
only gives the possibilities for real comparison only between longer time periods in the
relationship development.

The above questions are analysed using the empirical data that could be defined and
inserted in the following four subclasses of activities as depicted in Appendix D. These
groups were named to reflect the contents as follows: relationship evaluation, recurrent
cooperation, follow-up contracting and relationship building.

Relationship evaluation. The contract is one way of managing the relationship with
formal tools, but what the partners actually do with the signed contract afterwards
depends on how the contract has been drafted. In the contracts the companies typically
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include some kind of follow-up mechanisms. If the contract is of a non-recurrent nature
then the follow-up mechanism is more limited and restricted to its extent, as the supplier
may not expect further sales of products or services. If the project is based on an existing
framework contract then the situation is different with some attached work orders and
specified mail stones and corresponding payments. That of course creates natural
checkpoints and possible feedback situations. On the other hand if the contract is a
delivery contract concerning the channel with predetermined sales volumes or other
agreed targets, that again involves reporting and payments to give the feedback on the
relationship development.

The managers of the Finnish software companies interviewed operating in the USA
had an interesting view on the different institutional environments when comparing US
and Finnish customs for contracting purposes. According to them the default value in
business relationships is that the some day the cooperating partners will meet in court
disputing over their workings, but the companies must be able to do the business even
after these possible disputes. This is just a part of the different culture and everyone
accepts it. It is included in the business processes and it does not cause much of a
negative image even though the companies sometimes go to court. From a Finnish firm
point of view this would be an extremely hard course of action, as it is not a typical built-
in mechanism in the Finnish business environment. Here if you get involved in a conflict
it is almost impossible to get out of it without further damages. Also to continue with the
same partner is almost impossible after this kind of incident.

One manager clearly expressed his opinion that the partnership of the relationship
should dominate over the contract-ship. The contracts are typically put aside after they
have been signed as one manager noted:

There is also the possibility of auditing if a situation emerges of lack of confidence.
But these are economic points, seldom when you have done the contract do you
need to come back to the negotiations anymore [I7].

The contract is also a document against what the partners are able to compare the
outcome to the promised and jointly agreed one before the software development starts.
As one manager noted:

A mechanism must exist with which we can check what we deliver is what is in the
original text. In the attachment of the contract we have the description and we
have certain requirement points where we can check it. And if what we deliver does
not correspond to what we have promised then we go back to the contract to check
the possible sanctions [I7].

Recurrent cooperation. This category of process activities is characterized by contract
negotiations that take place when the partners are presently working in a joint project or
they have finished the previous effort successfully. This group is labelled as recurrent
cooperation. It could also be named for the Nth round contracting during which the
partners negotiate about totally new application projects or just the next follow-up
projects for the previous software development projects. One manager explicated the
changing contracting environment in well-defined terms:
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In some cases when we have negotiated a big OEM type framework contract it can
take even one year. But after that, when we do these new projects, the contracting
only takes a couple of weeks [B10]. 

Several managers confirmed the advantages of the long-lasting relationships that make
the contracting practices easier with the customer. As the companies have established
certain forms of negotiating a contract with the customer. They usually just check after
the assessment if any experiences and issues have arisen from the previous project that
could give reason to make modifications. However, as they noted they only need to refine
some details, in order to better serve their purpose than the old wording in the previous
contract.

Knowing both parties’ procedures for cooperation governance and the way of working
also eases communication and dealings. Some typical institutions have the customers
with the different project and control groups. Some managers questioned whether or not
the control group functions formally. If the project is not very big then the group may
function so that representatives discuss by phone the kinds of issues which have emerged,
the kinds of needs which have been put forward, the kinds of timetable changes which are
coming and the costs of all these. They then agree and take minutes of the discussions.

The long-standing relationship and recurrent joint projects paves the way and builds
trust between the companies and their experts and this again has positive effects on the
end product, timetable and costs as the project managers can decide together if there is
e.g. he need or possibility to add or delete some features.

In some cases where the partners have a framework contract operating and with whom
they have made business during a longer period of time the partners have practically
agreed that when the customer needs some software applications they only contact the
focal software company. The communication may be quite brief as the customer just
informs them that this would be the next project; who would be the specialist from the
supplier side to do it, what the timetable is and how many resources the development
work requires. The CEO of the systems house described their practice with their long-
standing partners:

When we have an valid yearly contract [with the customer] then we just accept
call for bids and we responded with an offer and the customer accepts it directly or
the asks for negotiations. In general they accept the offer [L3].

He further explained the benefits of the yearly framework contract that they pursued to
renew every year with extensive negotiations followed by two smaller negotiation rounds
between the yearly meetings. As he concluded:

In the yearly contract we do not yet decide on any particular application
development but we draft the framework for the cooperation so the yearly contract
is open but they will later shorten it considerably if it were then an offer or a
project. After that only a couple options exist: when they have accepted our offer,
they either make an order where they refer to this, or they make a delivery contract
[L4].

In this contract they lay down the general conditions. Thus, subsequently the delivery
contract only needs to concentrate on the specific new project contract. In this contract
they just describe the application and its preliminary specifications are attached to it. The
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partners’ responsibilities during the cooperation are also depicted. For example what the
supplier part in the project is and what the customer's part is, the timetables, resource
estimations, and the timetable and contents of partial deliveries are listed in the document.

The time used for the negotiation process shortens considerably as the partners do not
need to enter into lengthy business negotiations with different kinds of trust showing and
building efforts. The partners have established a certain framework to which they are able
to refer that have worked in previous projects and as no problems have emerged there is
no use in changing the procedures. The partners have succeeded in establishing an
institution on how they work and manage joint projects together.

The same CEO concluded:

This [the relationship] also includes trust and I think that we are not able to do
things in another way. The contracts in this setting are more or less a necessary
evil. But without any formal contract we cannot live [B10].

Another manager also shared this same opinion in the following statement:

If we start a second project with the same customer it depends on whether is it a
continuation of the previous one or some other. In some cases it has been quite
easy, we have just made an offer and they accept the offer and then we start to do it
[D4-5].

However, this cooperation is based on a working relationship between the partners as
concluded by the same manager:

But when we have a good partnership and we have the basic contracts and we
have evidence of operation, so then our work is quite simple, as when we operate
with them we do not even have a contract with the end-user. This accelerates our
operation procedure habits [D4-5].

The developing relationships are nurtured with several after-care programs with the
customers and their management. Responsible sales representatives or in some cases even
the supplier's management level people approach the customers. This of course depends
on the importance of the customer and also how the new software company is in the
markets. Thus the customers are important for further reference purposes and they are
also utilized for marketing purposes. A common custom is to invite the customers to
speak in seminars and other marketing occasions.

The easiest procedure from the software company's perspective is to have a valid
framework contract constructed so that the new procured or to be developed applications
can be put under the existing contract. This considerably shortens the negotiation time. As
one manager said: 

If we do the second round with the customer then we usually use the existing
contract. It is the old contract still and we just add a new product to the contract
so we update an attachment or a schedule, but then all the other things are agreed
on in the old contract [G4].

Another manager further supported this same opinion as follows:

The difference between new and old customers in the contracting process is that
you get from past experience an idea about the customer's behaviour pattern and
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from the customer's ”trigger sensitivity”. This also holds still in long-standing
relationships. There is no reason and need to loosen up this process for the reason
that you have been cooperating already for a longer time [I4]. 

Or in the words of the COO of the data management solutions company:

If we have previously had cooperation with the customer then we usually do not
need to touch the contract so much. The basic contract that we offer in the initial
stage is over 20 pages, almost 30. The agreement has an appendix where we can
attach new products. In practice we always make a framework contract where we
can add new products very easily [J6].

The same manager described the significance of the relationship as follows:

At the moment we have had little experience of these bigger customer
relationships, only a couple of years. But as usual the relationships tend to deepen
and as we have more and more projects we get new customers or new projects with
the same customer. The relationship grows and it depends on whether the same
responsible people stay there or change [J9].

As could be understood from the above quotations the managers find in common that
the positively developing relationship with the right contractual tools easies the future
contracting process and gives more time to the actual software specification and
development work.

Follow-up contracting. With several kinds of follow-up contracting methods the
software supplier tries to keep and extend the contact with the customer. The change of
partners is normal evolution in business life and the same is with the employees, too. But
as the managers noted the companies would not like change to take place constantly as it
is hard from the organization point of view, as the organization must regenerate itself.
Though this could be good for some companies in the fast changing software business
environment. It is expensive to get a new customer but it is still more expensive to get an
old lost customer back. The cheapest is a customer with whom the companies have
operated for along time, and also the quality of cooperation is always better with people
you know. According to the managers the ideal customer change should be around 10 –
20 %. However, in a worse case scenario if the company sells a non-recurrent product,
then the customers change constantly. 

One manager described their contractual procedures that attach them to their
customers:

In practice all our customers are under the support contract for at least one year
and we try to renew the contract every year after the first year. Then they will
regularly receive upgrades and then these technical information letters where we
give advice and tips as well as the manuals [G8]. 

The support and service contract is one typical method of keeping the customers close
to the software supplier. There are of course several good reasons for this as indicated
before, after sales is one of the most important reasons, also to block the customer from
changing from one camp to another is one reason and from the financial perspective the
smooth and continuous stream of money is also seen as an important reason. One
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manager of a company that was strong in the channel business with two multinational
supply channels described their feelings concerning after-care issues: 

We have a 12 month warranty with the hardware [and software] and [end-users]
in 95 % of the cases a support contract that Channel A redirects to us. The channel
invoices the customer and we just invoice the channel. After-sales is done by the
channel and retailers, we are not interested in it [M5].

This division of work described above is quite straightforward in its nature and works
well but it has required hard and long cooperation that this very clear and trusty situation
has been able to develop. The after care and the associated contract can also be just to
provide the warranty period.

Relationship building. The companies are interested to work with their customers on a
long-standing basis and they indicated that they were not interested in any sporadic and
sort time projects. However, in some cases the managers admitted that in the early stages
of the company's life it was not an easy task to reject possible financially interesting
business opportunities. The issues belonging to these selection strategies have been
discussed in the section of the pre-relationship stage of relationship development. The
successful contracting and from this smooth cooperation, also releases resources for both
sides to start to operate after a common plan.

One manager described the importance of good past experiences and their situation:

In practice, when we have succeeded in opening the door and if the customer is
satisfied with the results so they will for specific software projects turn to us. At
least I do not know of any case where they would have put us in a competition with
others [B9].

The same company had formed from the beginning its strategy to become the best in
its narrow telecommunication niche. All the future application development projects were
aimed at knowledge and speciality building of this special telecommunication's sector.
The CEO further noted that:

This is also our goal; that we have this kind of expertise that not so many other
companies have. We have deliberately tried to get hold of those kinds of projects
where the customer also knows our knowledge base [B9].

Only a few explicit adaptation instances were observed as the companies were in
general young and they had not had time to adapt. The software companies in question
had as a matter of fact made these adaptations in several cases in advance even before the
partners started the cooperation. 

6.6.3 Conclusions

This section has described and analysed from the empirical material emerging manageri-
al views that explicate and confirm the dynamism embedded in the “Software contract-
ing process” model. The observations and opinions stated by the managers clearly give
the indication that as the relationship develops positively over time shown with concrete
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joint projects, the supporting processes tend to diminish. The phenomenon is evident also
from Table 9though the information it shows must be interpreted with deliberation, as the
number of activities does not allow making too far-reaching conclusions. This fact espe-
cially affects the recurrent joint cooperation. This again gives the impetus for new follow-
up contracting projects and further relationship building.

The change in the contractual issues depending more on the relationship development
as the cooperation unfolds can explicitly be seen from the above statements. The deeper
and more open the cooperation is the less time the companies need to use for the
contracting process. 

6.7 Summary

This ends the analysis of the empirical data concerning the contracting processes. The
model formulated in Chapter 4 was used in the analysis. The software contracting pro-
cess has been analysed in three ways, through: software development, relationship devel-
opment and process typologies. However the common denominator has always been the
process. The contracting maps described in Fig. 29, Fig. 30 and Fig. 33 for COTS, tai-
lored and MOTS business modes respectively are important outcomes of this chapter’s
analysis. 

Framework contracts and versatile forms of licensing agreements attached to it
emphasize the COTS business mode. These combinations of contracts are used
extensively in conjunction with different kinds of OEM, distributor and end-user
relationships, whereas only licensing agreements are used in pure business transactions
between companies. With framework contracts the software companies in all business
modes try hard to establish longstanding cooperative relationships. These agreements
facilitate a more accurate estimation of future resource needs and fixing of a stable and
known turnover. The COTS business is also characterized by the fact that in many cases
the software company does not know or meet the customer who actually uses the sold
application. There is no circumstance to negotiate for the contract, thus typically the
license agreement is presented to the customer on “as is” bases. There is no possibility of
changing the items in the contract, this brings along requirements for the license
agreement’s form and content. Therefore these agreements are typically long and include
numerous clauses that are written down to protect the software company from
insurmountable liabilities. 

Tailored business mode is again characterized by time consuming negotiations of
framework contracts later complemented with extensive utilization of bid, offer, work
order and assignment agreements. In this business mode the relationship development
plays a central role. Therefore the framework contract negotiations can be seen as a
period of becoming acquainted with the prospective partner, i.e. partner’s resources,
working methods and the level and scope of expertise. Tailored business mode is
characterized by continuous specification and iteration rounds during the software
development process. This requires a good and trustworthy relationship between the
partners that enables contracts to be discussed and modified effectively also after they
have been signed.
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The MOTS business mode includes the contracting and relationship aspects of both
COTS and tailored modes. This was found to be a real challenge for the managers and
people responsible for working with contracts and contracting. This follows from the fact
that MOTS software includes both pre-made software components (or platform) and
tailored software parts that are combined together. Both parts require different negotiation
issues and contractual forms, even though they are typically negotiated together and
drafted into the same contract. The software company has to consider closely the IPR –
issues connected with this contract form. 

The data interpretation was done by analysing the available empirical material by
reading through and contemplating each text passage several times in order to have the
same evaluation criteria over all the cases. At the outset of Section 6.4, the coding method
for process activities that form the base the above analysis was discussed. This
classification is a source of error as it is done by hand, reading the documents. The
researcher may make wrong judgements or be biased in cases during the analysis process.
The researcher had not only to find the activities but he had also to define the attributes
(phase, interaction process, Ford’s stage, motor, inputs, outputs, owner and events) that
were included in each individual process activity. Also the number of identified activities
do not allow making too far reaching interpretations, especially when dividing them
further into the smaller COTS, tailored or MOTS business modes. Many of the software
companies operated in several business modes and they employed the same contracting
process for each mode and, as these activities may be found from one company in several
contracting maps, this is a further possible source of errors. However, the researcher tries
with prior knowledge and analysis competence to keep these errors to a minimum.

The reliability of the analysis presented in this chapter can be discussed from several
viewpoints. The central issue of reliability is how well the researcher has found and
interpreted the process activities. As expressed above the data was analysed several times
in order to avoid misinterpretations. Also the number of identified activities (93
altogether) helped the analysis work. However, dividing these numbers again over
different business modes makes the number of activities smaller for each mode. Then
again the researcher must be cautious when making conclusions based on this figures. But
as the above analysis of the process activities is supported with other relevant parts of the
empirical material, thus improving the overall reliability.



7 Towards an evolutionary software contracting process

In Chapter 6 the empirical data was presented and discussed. For this purpose a) the con-
ceptual model that was based on the available and appropriate theories, b) with the pre-
understanding of the studied subject and c) the case material collected through semi-
structured interviews was combined and employed. Thus for analytical purposes the con-
ceptual model constructed was tried to depict and describe the existing reality as closely
possible. The purpose of this chapter is to analyse and describe the possible divergences
detected between the conceptual model and the reality that the available empirical materi-
al exemplifies. As a conclusion to this chapter a new refined model and augmented stud-
ied wisdom for a software company's contracting process is presented, the way it func-
tions and its elements. The three different business modes – COTS, tailored and MOTS –
are used in the analysis and by exploiting them more general models are developed. 

The chapter starts with a discussion of different contracts observed in the empirical
material as well as their roles in the software business (Section 7.1). Then contracting
process elements are discussed including the attributes of owner, inputs, outputs and
events of the processes. Next the process typologies are shortly discussed and the
evolvement of possible process modes are depicted (Section 7.2). Based on the Möller
and Wilson Dyadic Interaction Model the “Software contracting process” model
developed in Chapter 4 with the findings from the real world is improved. After this
conceptual elaboration the combined software development and contracting interaction
phase’s model from Chapter 4 is specified anew and formulated to produce the
“Augmented basic contractual” model (ABC). This model is subsequently compared with
the NTNU model for the implementation of a software development project, discussed in
Section 2.3. The ABC model represents the combination of a general software
development process and the software contracting imbedded in the development process
phases. This model depicts one whole software development process life cycle. The next
section then analyses the development of the ABC model within time how the relationship
unfolds and the different contractual phases develop and change in their relative lengths
and contents. If the ABC model represents one round in the cooperation then the result of
this analysis represents several software development rounds, e.g. several joint software
projects. This model is again called the “Dynamic augmented basic contractual” model
(D-ABC), see Section 7.3.
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7.1 Contracts and their role in software business modes 

This study specified and introduced three different generic contracting networks for
COTS, tailored, and MOTS business modes of software developing companies. It was
established in Chapter 6 that these three business modes have similarities as well as dis-
similarities applying the software contracting processes. These divergences are further
discussed and analysed subsequently. Summing up the findings: the COTS business
relied firmly on multiform licensing practices, whereas the tailored business saw the
framework contract as the main contractual tool and interestingly the MOTS business
employed combinations of these two previous forms, i.e. both licensing and framework
contracts.

The software company can be seen as a nexus of contracts, i.e. the firm is actually
formed and defined by a set of several distinct contracts forming a network of contracts. It
can be presented in short by the equation where the Firm is a function of all of its valid
contracts:

Firm = f (contracts).
Reve (1990) has further refined and depicted the firm with the following “equation”:

Firm = f (internal contracts, external contracts).
Where internal contracts stand for internal (hierarchical) governance, while bilateral

governance between companies is defined by the external contracts where the firm forms
the centre of contracts. The separation between internal and external contracts is
necessary to indicate the different governance modes that require different skills and
incentives (ibid). From the present study the different business modes could be defined as
follows:
1. The COTS business contracts of sale resemble the Williamson type of market

transactions as briefly described in Chapter 2 and also found in Section 6.4.4. This
holds up especially with the pure COTS business, though the situation is again
different when business is exercised through channels with the reseller or systems
integrator partnership.

2. The tailored and MOTS business again is relationship bounded as in both cases, exist
or at least there is an aspiration to establish, a relationship as the joint cooperative
software development process requires this in alternating density, see Sections 6.4.5
and 6.4.6.

3. The channel and other joint efforts, i.e. alliances, always require a working
relationship to be viable in supplying software to the end-users. Even in some cases
the MOTS type of business can be pure channel operations compared to the COTS
business as the level of the tailoring and customisation part of the software may vary
extensively between the applications and even between the end-user's needs and
requirements. Thus many times the line between COTS and MOTS business is fine
and vague, as found in the analysis of data. 

Inserting the above discussion in the “equation” gives:
Firm = f (internal contracts, transactional contracts, relationship contracts), 
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where the internal contracts depict the contractual agreements made between the firm and
its employees or business units. The external contracts are divided into two, in order to
distinguish between the short-lived transactional contracts and the relationship contracts
that emphasize the long-standing nature of the firms' cooperation. In Table 10 the central
contractual and contract affecting elements of the three observed and studied central soft-
ware business modes are arranged. The items can be seen as augmenting the Conceptual
software contracting process model with the depicted issues. These items have been
unfolding from the case data.

Table 10. Contractual characterisation of the three modes of software businesses.

The contracts in the COTS business are meant to be watertight as the sphere of the
customers is or at least is aimed to be large. The software supplier does not usually know
the customer and vice versa. No longstanding relationship between the supplier and the
customer develops in a relationship sense. On the other hand in the tailored software
business the customer and the supplier are close to each other and they also strive for a
long-standing relationship.

In this mode of business relationship it is more important to have a close working
relationship and the contracts need not to be so tight as the partners (have to) depend on
each other. However, this type of business is not the moneymaker compared to the
possibilities of the COTS business as well as MOTS business, Table 10.

The middle ground between these two business modes is the MOTS business that tries
to combine both advantages of the COTS and tailored businesses. Less contracts than in

Item COTS Tailored MOTS

Mode of business Transaction Relationship Relationship

Duration of business Short Long Long

Number of customers Numerous Few Many

Relationship governance Contracts Cooperation Cooperation with contracts

Relevance of contracts Essential Necessary evil Necessary

Main contract type License Framework Framework with license

Contract characteristics Tight and gapless
Fixed templates 
Few contract types

Relevant
Negotiable templates
Several contract types

Relevant
Negotiable templates
Several contract types

Software specifications Own specifications Customer's specifications Own and customer's 
specifications

Software ownership Supplier's proprietary Customer's proprietary Supplier's and customer's 
proprietary

Customer space Global Local Global with partners

Marketing mode Channel Own efforts Own efforts and channel

Main communication mode Internet and channel Face to face Face to face, channel and 
Internet
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the COTS business, though more contracts than in the tailored business. Customers are
better known than in the COTS business, however not so well as in the tailored business.  
The interviews brought up the following elements that were found to be important to be
understood for a successful contracting process:
1. The line of business must be well understood.
2. The specific subject of the focal contract must be known.
3. Definition of the proprietary technology to be transferred must be done well.
4. Rights of use given to the customer or partner, including the definitions of where to

use and how to use, as well as the possible rights to transfer the object of contract
must be done clearly.

Other central issues are to understand what the supplier company is transferring, with
what price, what are the liabilities (on both side's), what if there are delays in payments,
what happens if the other party is sold, goes bankrupt or some other unexpected and
undesirable events occur.

The managers had the opinion that usually it is better to use their own contract
templates and try to negotiate from these onward than to take a contract template made by
some other party and try to make changes to it. Though from a contracting perspective the
party who writes the contract is usually in a worse position if the contract is taken under
closer examination e.g. in the case of a dispute. Normally the party who drafts the text is
legally supposed to control the formulation given to that text. Therefore that party bears
the risk of unclarities and innocent misunderstandings, which the formulation chosen
gives rise to.

Next some contracts from the interviewed companies are scrutinized. The analysis is
quite short as the focal aim of this paper is to study the contracting process, i.e. how the
contracts are negotiated and what their implications for the software development and
governance process are, not the contract law with deep and extensive analysis of the
contracts and contract texts, i.e. the wording, ref. Chapter 2. The typically observed
contractual structure included contracts: 
1. to relieve and enable trusty information exchange institutions with the non-

disclosure-agreements type of contracts, 
2. to lay the foundation for future lasting and viable relationship building and securing

with the framework type of contracts, 
3. to secure the transfer of the intellectual property rights as well as other rights for the

application and related material, i.e. to explicitly agree on the ownership of the
software, with the license type of contracts, 

4. to define the work on specific software assignment in detail with work-orders, project
contracts and assignment contracts and lastly

5. especially in tailored and MOTS business the software companies were disposed to
sign maintenance or congruent contracts to bind the customer and to secure constant
and predictable future cash-flow. 

In the early stages of the relationship the most common and also the central forms of
contracts are the NDA contracts which are used in order to free the partners to disclose
confidential material during the negotiations and subsequent cooperation, Fig. 34.
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Typically these contracts are just one or two pages long with few headings. Indicating,
first the scope of confidential information that the contract covers, second, financial and
other remedies to be paid if the contract is breeched, third, duration of the contract,
typically quite short from six months though it could even be to five years or more, the
law under which the agreement shall be construed and interpreted in case of difficulties.
For the NDA agreements quite standard contract templates are used.

Fig. 34. Typical contractual structure in a software company.

The key elements of the framework contracts have already been discussed in Chapter
6. In this analysis the framework contracts were found to belong to a two stage building
process where during the preliminary phase the partners negotiate and agree on the
general business terms (main terms, cf. Section 2.1.2) of the future cooperation by
drafting and signing the framework contract. After the business terms are agreed and
achieved the partners are freer and conscious of proceeding to lighter and more efficient
form of cooperation using the project specific contracts, work orders and assignment
contracts to describe the software to be developed in specific documentation. The role of
the framework contract is equally important in the COTS, tailored and MOTS software
business to lay down the base for future cooperation and to ease out future contracting
procedures.

The framework contract has two kinds uses and manifestations depending on the
business where it is exploited, again the tailored business on the one hand and the COTS
and MOTS businesses on the other hand. For the tailored business the framework contract
was the primary issue for the software companies to be drafted and signed. To this
framework contract different kinds of smaller and task specific agreements were later
attached, thus it formed an element where to anchor the future contracts. In the COTS and
MOTS business the role of the framework contract was to establish a working
relationship between the software producer and the channel operator. In some cases the
framework contract was separate from the subsequent license agreement or they were
drafted jointly to be included in the same contract form. In some cases these two contract
forms were even synonymously used in speech. In Table 11 the character X indicates all
the different contract forms found and represented in the analysed transcriptions
according to the three business categories.

Information exchange
NDA

Relationship building and securing
Framework

Transfer of property rights
License

Work on specific software assignment
Project order

Maintenance
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Table 11. Distribution of contracts.

From Table 11 it can again be seen how the MOTS software business resembles both
COTS and tailored modes of operations and how the management of MOTS business has
to understand several forms of contracting applicable to that business.

 One of the framework contract templates examined was six pages long and it was
used in different kinds of software development projects that could later cover software
coding, planning and development projects. Project specific descriptions and definitions
about the object of the contract are written in an attachment document named as special
terms. This general framework contract had 18 basic headings including, among others,
the Order. Which further defines the project specific documents to include quality issues,
the purpose of the use of the application, its content, scope, used material, time table and
environment. Further there are the paragraphs describing the condition of Delivery and
acceptance of produced software, Customer's and supplier's liabilities and obligations
during the development process, Property rights and limitations, i.e. who owns the source
code, Time schedule for payments, Warranties that usually are three months starting from
the delivery date. Paragraph explicitly stating that Maintenance and support is not
included in the contract if not otherwise agreed, and Confidentiality issues are the same as
in the NDA contract, but in a shorter text. All the changes must be made in a written
format to all of the documents. At the end there is also a paragraph concerning the
indemnification issues. The compensation figures are in concordance with the usual
percentages as used in the IT2000 contract templates.

COTS Tailored MOTS

NDA X X X

Framework X X X

License X X

 – OEM X X

 – Distributor X X

 – Global X

 – End-user X X

Offer X X X

Evaluation agreement X

Support X

Project X X

 – Order X

 – Bid X

Work order X X

Assignment X

Delivery X

Technology transfer X

Specification X
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The framework contract is followed in the COTS and MOTS business with a license
agreement. This contract type is used when one party receives a license from another
party to market a product. The agreement requires the party receiving the license to
market the product in a specified region and to purchase a minimum quantity of the
product, see also (Chernofsky & deNoyelles 1998). The managers represented the opinion
that the OEM deal was one of the most demanding contract forms, as the software
provider must agree on a broad set of intertwining issues:

• Licensing of the software and technology,
• Support and service arrangements for the future,
• Maintenance arrangements for the delivered software,
• Possible development agreement in order to enhance and update the software with

future customer needs, 
• Prepare a solid pricing chart. This is especially important where there is a possibility

to enlarge the user volume in the customer's organization and 
• A specific content of the agreed product.
For example the channel licensing contract reflects and has an influence on many other

internal business processes of the supplier company as well as in the customer's
organization, too. Resources must be dedicated to correspond to the agreed level of
support in each contractual case. Agreeing and implementing in practice the support level
is demanding, as it has to be the same across the whole chain from the software company
to the end-user. The main problem is how to define it in order for it to be adequate in
every stage of the chain, e.g. if a two day repair time is required, what the moderate
sanctions are, how many resources are required and what are the costs to keep the agreed
level. The same holds with the maintenance operations, what is the response time and
level of expertise required from the customer and at what price? Usually the software
delivered needs before or later some upgrading to keep pace with organization's or
environment's changing needs. The software may also require more extensive
development work. The supplier must be prepared for this kind work too. From the
customer's point of view the partners should agree on these issues during the contract
negotiations in order not be locked in with the supplier's proprietary software in the later
stages. On the other hand to agree on these elements is important and advantageous also
for the supplier as the supplier is then able to plan their future resource needs more
accurate and also the situation is financially clearer.

The license agreement also serves as a planning tool for business operations. For the
supplier it is essential to know how committed the channel is to selling the products and
services. Usually this component is linked to a common sales and marketing plan that is
included in the framework part of the contract. This contract element is e.g. checked more
than once a year. Typically once a year a more extensive round and two – three times a
year smaller examinations. 

In Table 12 some general factors that characterize three end-user license agreements is
presented, the company codes are indicated in brackets. From the numbers it can be
clearly seen the size differences between the contracts in Finland and the USA.
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Table 12. Numerical characterizations of license contracts in Finland and the USA.

The above short and exiguous statistics indicate clearly that the contracts in the USA
are more extensive in their length than in Finland, also they cover in more detail diverse
warranty and liability issues. The US contracts had their own peculiarities, e.g. the
restricted rights of the U.S. Government with the reference to the Federal Acquisition
Regulations20 (FAR). Also one of the US contracts exempted itself from high-risk activi-
ties as well as from export restrictions from the USA. Otherwise the three license agree-
ments had quite similar general clauses concerning the grants and limitations, intellectual
property rights, payments and delivery, support services offered, term and terminations
and issues concerning confidentiality. In the case of litigation or other dispute resolutions
between the parties, then they were either to be settled in the USA (State of California,
US 1), both in the USA and in Finland, depending on the place of operation of the licen-
see (State of California, US 2), or in Finland (Fin 1). No one offered the possibility to set-
tle disputes using the court of arbitration. See more about this in (Saunders 2001). The
report by Jacobsen et al. (2001) has a rich practical description of other practical consult-
ant aspects that must be kept in mind when entering the US software markets. However,
the above statistics is only indicative of its nature, as the sample size is only three items.
This would be an interesting issue for further research from strict legal perspective to ana-
lyse the differences in licence contracts. 

The sales channel also affects the terms of the contract as indicated by the managers.
The software companies offer quite inexpensive products through the Internet compared
to other sales modes used. In this web-case the limitations of liability part of the text is
important so that they are limited to the price of the software in all circumstances. In this
sense one of the CEOs thought that this type of a license contract is from a juridical point
of view a delicate paper. For example in MOTS business the following work order
contracts are easier to formulate as the business is based on discussions between partners
that usually meet each others face to face, trust has emerged between the partners.
However, this COTS type of license contract is different. The companies can be afraid of
possible indemnifications from the customers in the USA if they have not appropriately
limited their liabilities in the license contracts as otherwise they may face huge claims.

After these basic contracts are drafted and signed there is a set of different types of
contract forms to be used for more or less specific needs. For example these contracts

Fin 1 [B] US 1 [E] US 2 [G]

Scope, pages 3 7 6

Words 1 252 3 314 2 281

Characters 6 456 17 985 12 362

Paragraphs 32 75 75

Lines 142 349 251

Warranty and liability issues, rows 17 47 41

Mode End-user, negotiated End-user, negotiated End-user, via Internet

20. http://www.arnet.gov/far/, 28.10.2001
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include: the work order (project order, delivery contract), assignment, support (service)
and distribution contracts.

From the empirical material it was derived that typically the different contractual terms
are formed and given solely by the interviewed managers as used in their companies, thus
the contents and usage may be quite the same regardless of their differing names. The
names of the contracts used were usually inherited from the previous companies where
the management has been working in the past or from other sources. The names may also
depict the commonplace naming of the contracts whereas the formal written names are
fewer. This brought some problems in accurately identifying the designated contractual
forms. 

The work order is bound to the framework contract as it is usually an attachment for
this or in the work order there is an indication of the framework contract in question. In
the framework contract the general conditions are stated and with the delivery contract
the supplier delimits the order to a specific work. In this document the partners describe
the application to be produced and its preliminary specifications are attached to it. Also
the obligations of both parties are included in it and are agreed the timetables, resource
estimations and contents of partial deliveries. How the work order is bound to the
framework with the specifications depends more on the customer's bureaucracy and their
procurement customs. The preliminary supplier's offer is usually handled and inspected
by the customer's IT-department, but the final order comes from the purchase department
that have different and perhaps more strict purchasing rules. In some cases the work-order
contract is even drafted by the customer.

The delivery contract specifies exactly the definition phase workload and the supplier
will give a broad estimate of the planning and production work. After the specification
project is done, then the supplier comes back to inspect and compare these previous
estimates and gives new and more accurate estimates concerning the timetable and
resource usage. Then starts the actual planning for software development work. The
whole development cycle is divided up into smaller phases.

With the support (service) contract the supplier commits to having professionals
available to render agreed services with the required level of quality. If the service's and
physical product's contracts are compared, i.e. in this context the services are exemplified
by training, help-desks, small software maintenance works, trouble shooting activities etc.
and the actual software application stands for physical product. Based on the National
Association of Purchasing Manager's study Anderson and Narus (1999) indicate that
managers find the service contracts more problematic to draft, as they are more
ambiguous in their nature. This further reflected the availability of these services as well
the assessment of the rendered services where difficult. Another problem was that for the
customer it is difficult to predict when they actually need the service. These were, at the
same time also the supplier's problems, how to deliver a proper service within the agreed
level and how to have the resources required available.
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7.2 Observations of process attributes and typologies

Next the collected process attributes and typologies of the contracting processes to enable
the characterization of the observed processes are analysed. 

7.2.1 Process attributes

According to the process literature studied the following relevant factors were chosen for
their interesting attributes: 1) the owner of the contracting process, i.e. the driving force
of the process from the software company's perspective or more formally he or she who is
responsible of maintaining the process descriptions, 2) input and output of the process,
i.e. document, product, service, bonds, performance, contract, etc issues and 3) events are
more or less critical points in time that trigger the next activity to spring into action. In
the analysis the different business modes – COTS, tailored and MOTS – are taken into
account and their similarities as well as their dissimilarities are discussed. From the case
material the process attributes were in some cases difficult to define clearly as a) the com-
panies are small, b) the processes are not defined, c) there are no explicit owners for the
processes and d) the process descriptions were in many cases short.

Owner of the processes and activities. The ownership of the process activities were
found to be quite weak and scarce as it was only possible in a few cases to detect a real
acting owner. This is a strong indication of the fact that the contracting processes are not
well and specially defined in software companies. In some cases it can even be said that
they have just evolved without any greater planning in mind, ref. Appendix H. 

In the COTS business cases the owner was either the CEO (or equivalent) that
represented the software company during the negotiations or the sales and account
manager responsible for this specific customer or customer group. In some cases even the
technical support group could be identified as the process owner. In the tailored business
the process owners emerged as being the CEO and the software developers. Again in the
MOTS business the owner is typically a management and marketing person, even the
software-developers and application engineers. Thus representing quite a miscellaneous
group of experts.

The process owners were a multitude of different participants which have a role during
the negotiations and ownership of this focal process. Though typically fewer people in the
tailored business mode, which can be explained with the comparative small sizes of
analysed tailored software producers among the case companies. The management was
able to handle the contract negotiations letting the developers work on their primary tasks,
but software professionals were used more during the later definition phases.

Inputs to processes and activities. The process inputs were mainly the know-how and
experience of the negotiators as well as previously prepared contract templates that were
mostly used and offered as bases for the joint negotiations.

Besides the above mentioned essential process inputs in the COTS business also the
customer registration cards, signed NDA contracts and of course applications themselves
were found to be the universal tangible inputs. Especially during the assessment phase the
usual inputs for these activities were the existing contracts with possible problem issues
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that had emerged. To realize the evaluation procedure of ended delivery, the focal inputs
for this were the collected past experience, produced assessment reports and established
personal relationships and feelings.

In the tailored business the inputs during the negotiations phase were found to be
diverse ranging from the customer's needs and interest to technology know-how, old
software to be enhanced, customer's orders, references to old contracts and past
experiences. Inputs during the definition phase were the requirements of the customer's
quality systems, application specification documents, preliminary outlines of the new
software, semi-finished or finished specifications and correction calculations of needed
resources. Inputs during the production phase were the existing framework contracts, and
more exact work load estimates. During the assessment phase the typical inputs were
framework contracts, customer's needs, delivered software, specifications, during the
previous phases gathered know-how, knowledge of other joint business possibilities, bad
and unsuccessful contract terms, emerged problem reports, other technical issues and
contract attachments.

In the MOTS business the inputs for the processes were typically business related
elements, e.g. credibility and common goals of business, value adding capacity of the
software company's product, confidentiality, interest in cooperation, fulfilment of the
contract terms and the delivery related issues. Contractual issues among others were
contract templates, existing contracts, assessment results, conflict issues between
partners, the template contracts of employment, call for bid, offer, contract assessment
and trial period assessment results. In the MOTS business the inputs were various and this
could again be an indication of the diversity of this business mode as it incorporates
issues from both COTS and tailored business modes.

Outputs of processes and activities. In the COTS business the (process element)
activity outputs were the drafted and signed contracts that could be based on either of the
companies’ own templates. Typically when the customer company was one of the so-
called big ones, then in this case the software supplier usually had to accept the
customer's templates. However, in these cases there were possibilities to make some
modifications to the templates if the software producer saw them as important enough and
was also strong enough to demand them. Other outputs found were returned registration
cards, delivery of software after successful piloting. Here is piloting and testing
distinguished between as follows; software testing is an activity where the developers try
to test and find out if the software is free from errors, so called bugs. On the other hand
piloting is a process where the customer tries to find out and determine if the software is
suitable for their purposes. In the assessment phase the outputs were in the worst case a
broken contract and dissolved relationship or project.

The outputs of the tailored software business were also the agreed and signed NDA
contracts, framework contract or work-order contract. Subsequently other outputs were
determination and definitions of the project team, task definition with detailed and
confirmed time schedule and estimated resource needs. In some cases also, changed work
orders due to the detailed specifications. During the later phases outputs from processes
were also the received feedback, possible modified framework contracts after new
information and adaptations made. In some cases dissolved contract or sanctions as
outputs were also found.
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The MOTS software business resembled the tailored business with several expressions
of negotiated, modified and signed contracts, i.e. offer, license agreement, project
contract, systems selling contract. In further phases there were pilot-applications, defined
software specifications, descriptions about project documents, possible change
specifications with approved changes written down and minutes to send to the customer
for inspection. During the assessment phase the outputs were: enhanced knowledge base,
assessment reports and assessed contract. The cooperation ended in some cases in
separation and the contract was dissolved.

Events of processes and activities. The event that usually triggered COTS process
activities was found to be the need for partnering that started the negotiations that ended
after a week or even after half a year in some cases. Other important events that trigger
the processes are typically the customer's decision to buy the proposed software or whole
application emerging from the organizational or business development needs, after that
the acceptance of license terms and signed contract, followed by a supply of software.
The factors that started events during the assessment phase were successful acceptance of
the installation, emerged delays during the software delivery, changed situations in the
customer's businesses strategies and the customer's changed needs.

In tailored software business the triggering events during the negotiation phase were
the customer's showed interest towards the software company. This interest again started
the negotiations that usually ended in a signing contract. Events during the definition
phase were found to be the start of defining the specifications and finished design tasks.
The task definition had shown a need for more resources than was anticipated in the
framework contract. This again called for negotiations and subsequently contract closing.
The typical production phase events were the emerging needs for change and information.
During the assessment phase the events were the initiation of the software delivery,
finished software installation and after the installation assessed software, with comparison
to the signed contracts. In some cases problems emerged during the cooperation, e.g. the
other party found out that it has made a bad contract and if the negotiations do not end in
a compromise then a need for dissolving the contract exists and possibly the whole
relationship as well.

Typical negotiation phase events in the MOTS business were the start and end of
negotiations during which, in some cases, successful consulting was done, in order to
show credibility and trust for the customer. After this comes the usual contract signing
with the partner or customer. In other cases the triggering events can be a call for bid
which when it arrives is responded to with an offer that is submitted to the customer and
if it is accepted the work starts. During the following phases the typical events are the
start and end of the specification project as well the start and end of the production
processes. During the production phase a need for specification changes may raise that
again evokes the need for a control group meeting and to accept the written minutes.
Though in some cases some conflicts happen as assessment is done after the software is
delivered and installed. This may again trigger an event to handle and correct the
situation.

From the above can be seen that the tailored and MOTS software business is much
more "eventful" compared to the COTS business. However, this is understandable as the
former two business modes have substantially longer cooperation with several experts
working on joint projects. 
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7.2.2 Process typologies

During the analysis the observed process activities were categorized into two relevant
classes described in Section 3.1.3. These classes depicted the mode of the processes as
follows:

The constructive process mode emphasizes the tendency to break with the past
framework. This mode is linked specially with the dialectic and teleological processes.
This on the other hand gives new ideas, innovative and discontinuous contracting models
to disclose.

The prescribed process mode emphasizes the possible changes within the existing
framework. This mode is especially connected with the life cycle and evolutionary
processes where the variations in the processes are prescribed and predictable.

In Table 13 the percentage distribution of the typologies of process activities over the
four contracting phases is collected. From the above array it can be deducted that a major
part of the process activities belongs to the constructive mode that represents 65 % of the
total occurrences. On the other hand 40 % of the constructive instances are executed
during the negotiation phase. From this it can be again inferred that this phase of the
negotiations is emphasized by an innovative and new solutions seeking process.

Table 13. Process activities observed in terms of software contracting phases and process
typology.

Table 13 and Table 14 do not give any clear patterns or indications as to how the
process activities behave from the typological perspective in correspondence which the
software development phases (Table 13) or the relationship development stages (Table
14). This can be interpreted that the various process activities collected in these tables do
not give a proper picture of the scrutinized software contracting processes from the
perspective of process typology.

To be able to deduce in more detail this typological analysis needs fewer processes –
perhaps only one – with a longer analysis period. Though with some deliberation a shift
may be observed from the exploratory – constructive pair into the developing stage into
more even distribution to constructive and prescribed pairs (Table 14). This could be
interpreted that the nature of the process mode shifts from a bare constructive mode also
to capitalize on the prescriptive mode of contracting process when the partners'
relationship develops over time. Thus indicating the move from a teleological to life cycle
process mode. Rationally thinking this observation makes sense as the companies strive
towards a simpler and more efficient relationship and contracting process.

% -distribution Software development phases

Negotiation Definition Production Assessment %

Process Constructive 40 6 9 10 65

typology Prescribed 18 3 9 5 35

58 10 17 15 100
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Table 14. Instances observed in terms of relationship development stages and process
typology.

As this outline is still a depiction of small activity instances that itself form a whole
processes though it is possible to analyse the tendency of the behaviour of the software
contracting processes. Some elements characterize and mould these processes and among
them are the business environment, technological development, the company's inner
organization and the company's business strategy. In the long run the main purpose of the
firm is to be profitable and yield earnings for the stockholders, therefore the managers try
to control these variables as well as possible in order to achieve this goal. From the
observation that is made from the empirical material the status of the company at the
moment can be seen and it can also indicate the possible future situation according to the
thoughts that were presented during the interviews.

As has come clearly out in Chapter 6 the software companies do not have any
specified software contracting process, only in some rare cases there were indications
towards this direction of development. Instead the contracting processes had evolved over
the years into their present forms. The managers' previous knowledge accumulation about
contractual issues had strongly contributed to the development and shape of the process
as had their experience of working with other companies in terms of contract
management and contractual issues. This know-how had come as an inheritance and that
knowledge was then reused in the new organization. The contracting could also develop
by copying on adequate amount of old contracts used in other similar companies. Though
a typical pattern also was that the companies relied on expertise, i.e. lawyers to draft the
contract templates to match up to local requirements. This was developed mostly on ad
hoc basis when new contractual issues or needs emerged without real planning in advance
for the whole software contracting processes to be administered properly. 

But from the discussions with the managers it was apparent that there was the desire to
have a formal and administered contracting process with all the contract templates needed
and advice on how to use and when to use them. The lack of time was the usual excuse
why the process was not defined, thus the managers did not find a high enough priority to
develop and specify the process as the other software development work in the turbulent
environment required all the available resources and the management felt that the
situation was still in hand.

According to the interviews the managers would understandably like to see the world
become more manageable. For this reason they emphasize the importance of the
framework contracting that brings continuation and stability to their business
environment. The framework contracts lay the basis for future cooperation and the future
contracting is quite easy and short as it does not excessively consume time and the
companies are able to concentrate on their focal software development work and

%-distribution Relationship development stages

Pre-relation Exploratory Developing Stable %

Process Constructive 0 46 15 3 65

typology Prescribed 0 25 11 0 35

0 71 26 3 100
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streamlining the support processes. This perspective calls for the life cycle mode of the
processes. This process mode would also be better put in practice when the partner had
achieved the Stable stage in their relationship. Then the software company would change
the software contracting process into the life cycle mode.

For the following reasons the life cycle mode is not the only practical process mode
usable in the software companies. When analysing the discussions and interviews the
conclusion can be reached that at the present the software developing companies have
their software contracting processes in a drifting and evolutionary state. But the software
business environment is turbulent with fierce competition with innovative technological
development enforcing the companies to conclude fast decisions especially when making
business and establishing joint ventures. These activities and modes do not allow too
predetermined institutions to act in new and unexpected situations. This mode of
activities would again ask for teleological software contracting processes. This is the
mode that the software companies are aiming for. Then the software contracting process
would be predetermined and specified, i.e. written down explicitly with process owners
etc. in a teleological mode. This mode rationally takes into consideration the environment
and its possible changes, but it still has a precise set goal.

Thus it could be cautiously advanced with the proposition that: the motors of the
software contracting processes develop from a constructive to a mixed constructive and
prescriptive mode. More exactly said: from a teleological to a life cycle process type as
elaborated below. In this case the constructive mode can be characterized by the
teleological mode or even with the above-mentioned drifting type of development.
Indicators for life cycle mode of processes are the well pre-formulated framework and
license agreements and again for the teleological mode they are the different kinds of
work orders, project contracts and assignment agreements that must be drafted carefully
each time in detail to reflect the common understanding of the intended software, even
with an old partner. If a well-defined contract processes had been found then this would
have given strong support for the life cycle mode, but as indicated previously this was not
the case.

Håkansson and Snehota (1995, 10) discuss this same phenomena that as the business
relationships are often complex and informal they tend to become institutionalised over
time. Though the studies on business relationships indicate the fundamental feature of the
relationship to be constant organic change in the relationship between the partners. From
this the conclusion can be drawn that the continuity, rather than stability is an important
character of the business relationships. Thus to successfully run the software company the
managers must be able to and understand how to govern the relationships with their
customers in a continuously developing and changing business environment. For further
studies the dialectic mode would be very interesting to follow and analyse in the inter-
firm negotiation and cooperation situations.

It can be thought as an example: a contracting subprocess that fixes the software
license price and compares its development with the four above frameworks how they
suit this specific case. The author of this paper has, in past, been working as a head of a
software developing unit that marketed and sold applications to businesses and local
government organizations. The pricing of the applications is a very intricate operation as
the supplier tries to get the price as high as possible and on the other hand the customer
tries the converse but in the end both should be content. However, one of the hardest
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things is how to define the value of the application for the customer, i.e. the customer’s
value and then resolve the customer’s “pain barrier”. In some cases it is dialectic process
where the supplier gives their first price with some slack in the price and then the
customer makes a counter offer with a lower price and so on, this discussion continues
until a feasible price level is attained. In some cases the application’s price is set and fixed
in advance e.g. depending on the installed CRTs or users or it is even related to the
inhabitant base of the town. So this process is very predetermined in advance with
guidelines to follow as in the framework of life cycle where the steps of the price setting
is made in advance usually without any freedom to make any readjustments in the price
tag. The teleological framework may (or may not) create an original (re) formulation to
some predetermined procedures that still have a common goal, i.e. the final agreement
between the parties, that is the envisioned end state. However, many times as the life is
not so predetermined it must be adapted to these rules to be more competitive regarding
competitors and it has been changed in an evolutionary way and the fixed pricing
structure adjusted to match up with the needs of the customers. As this small example
shows the business processes are polymorphic and there is not usually just one answer to
the problem.

Table 15 shows the correspondence of different processual typologies with contractual
issues emerging from the data. Van de Ven and Poole (1995, 524) have explicated a set of
conditions, which “enables researchers to make an initial judgement concerning whether
a given type of motor explains development in a particular situation”. This forms the left
side column in Table 15. Into the right hand column are inserted corresponding
explanations found specifically in the contracting process.

There are several reasons that support for teleological framework in this context are:
• The environment where the software companies operate today is turbulent and cons-

tantly changing with a need for new and novel ideas and business models,
• The young and small companies are still searching and developing their businesses,

operations modes, channels and business relationships partners and
• For the well-established software companies it would be a good idea regularly to get

loose from their old habits and customs that may hinder their future development.
This would also keep them in pace with the younger and more flexible companies.
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Table 15. Conditions for Operation of Change Theories, augmented with the right hand
column (Van de Ven & Poole 1995, 525).

Process typology Correspondence in the contracting process

Life cycle
• A singular, discrete entity exists that undergoes 

change, yet maintains its identity throughout the 
process.

• The entity passes through stages distinguishable in 
form or function.

• A program, routine, rule or code exists in nature, 
social institutions, or logic that determines the stages 
of development and governs progression through the 
stages.

• Contract under negotiations.

• Contract under negotiations.

• Written or otherwise given guidelines, 
standards, organizational institutions, or 
traditions for contracting.

Teleological
• An individual or group exists that acts as a singular, 

discrete entity, which engages in reflexively 
monitored action to socially construct and 
cognitively share a common end state or goal.

• The entity may envision its end state of development 
before or after actions it may take and the goal may 
be set explicitly or implicitly. However, the process 
of social construction or sense making, decision-
making and goal setting must be identifiable.

• A set of requirements and constraints exists to attain 
the goal and the activities and developmental 
transitions undertaken by the entity contribute to 
meeting these requirements and constraints.

• The company’s authorized negotiator(s). In a 
small company usually the CEO or owner 
etc. The common goal is to conclude an 
agreement that satisfies the form’s objectives.

• Contracting and the final contract.

• Business constraints are the major ones 
splitting up in economic, resource and know-
how sub-constraints. 

Dialectical
• At least two entities exist (each with its own discrete 

identity) that oppose or contradict one another.
• The opposing entities must confront each other and 

engage in a conflict or struggle through some 
physical or social venue, in which the opposition 
plays itself out.

• The outcome of the conflict must consist either of a 
new entity that is different from the previous two, or 
(in degenerate cases) the defeat of one entity by the 
other, or a stalemate among the entities.

• The negotiating parties from customer and 
supplier companies. Or in some cases also 
from inside of the company, e.g. marketing 
vs. development departments.

• The opposing entities, i.e. parties meet at the 
negotiating table.

• Final contract that differs from the set out 
version with the amendments or changes 
made during the process. Or if the parties do 
not reach a new contract the negotiations 
brake up.

Evolutionary
• A population of entities exists in a commensalistic 

relationship (i.e. in a physical or social venue with 
limited resources each entity needs for its survival).

• Identifiable mechanisms exist for variation, selection 
and retention of entities in the population.

• Macropopulation characteristics set the parameters 
for micro level variation, selection and retention 
mechanisms.

• Companies focus in their core competence 
and supplement the needed resources with 
relationships and co-operational agreements 
with other companies.

• Companies have developed their own 
mechanisms for finding and selecting 
partners and preparing contracts. The 
contracts are used to stabilize and slow down 
too fast and harmful changes.

• Prevailing business culture and habits forms 
the business life. 
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But there are also reasons that speak on behalf of the more predictable life cycle
framework:

• The contract negotiations take resources – management’s, sales people’s lawyers’
time etc. – and risks incorporated in the process and

• As the pace of the customer’s needs and market develop fast the contract negotiation
process should be fast and predictable.

The dialectical framework can be found in an inter organizational negotiating situation
when two or more companies discuss possible future efforts. There is more interest in this
study for inter company processes, i.e. contracting process the dialectical framework is
not so well applicable for the purposes of this study. An evolutionary framework is an
interesting one, too. The evolutionary model gives the freedom to develop that is required
in this turbulent and constantly changing software business. In this sense it has the same
change elements as the teleological framework described above, but they emerge more
during the evolutionary process. The changes and solutions arise in the course of time.
The reality may still prove to be more complicated with the non-predefined outcome or
behaviour of an organization which also makes the evolutionary process approach
interesting for the purposes in this study. See also as an idea about combining different
motors in the software contracting process (Van de Ven & Poole 1995, 516). The final
state may seem to be a simple one but the contract and contracting is only one concept in
this inter organizational context. There are also other things that matter in a relationship
between companies, e.g. psychological and inter- personal motives.

So in real life all three operational modes can be found and operate side by side. Still
the approach is from the teleological to the life cycle framework, which is understandable
referring to the above points. Also as Van de Ven and Poole state it is a risky
oversimplification to try to explain these processes only with one of the change process
frameworks. However, it is good to analyse both these concepts first separately as the
motors behind them are quite different ones and then secondly proceed to examine them
as related (ibid). Then questions about nesting, timing, complementarities and relative
balance of the motors can be posed.

In this case the business processes that have been studied can be found and which also
includes the selling process and contracting process depending on the phase and time of
the negotiations. Where e.g. the business process as such could be described as having a
larger and more stable perspective with a previously defined vision and strategy. But the
contracting process may call for more innovative and novel solutions to be successful.
The timing is a similar relationship issue that could be found to be interesting between
these both above-mentioned processes. They are sometimes hard to separate as in some
contract negotiations cases the participants are the same people who shape and plan the
visions and strategies of the companies, but in other cases these ‘heads’ are separate one
these motors work in sequence. From the above-mentioned points how these mecha-
nisms complement each other can be seen, depending on the company’s operational age.

The last of the above mentioned types of relationships are the relative balance that
explains the patterns of stability and change in the organization. If the institutionally
prescribed motor dominates then for companies in turbulent software markets it may pose
a threat as the company may be too slow to response to the market needs or its operations
are too predictable.
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7.3 Advanced software contracting process model

Next the case findings with the “Software contracting process” model elaborated in
Chapter 4 are scrutinized. In this model the simple software contracting process model
was combined with the existing and proven Möller and Wilson Dyadic Interaction Model
that describes the interactions and relationship elements inside and between companies as
well as with the Ford model of “The development of buyer-seller relationships in busi-
ness markets”. From the processual viewpoint the central elements were the interaction
processes that were divided up into three main subprocesses: exchange, adaptation and
coordination processes. The Ford model included the dynamism into the model.

7.3.1 Conceptual model

The exchange process constitutes of resource and social exchange subprocesses and pro-
cess activities. The different and multitude elements or objects that are exchanged during
the relationships are information, know-how, documents, contracts, plans, specifications,
software applications and products, money, etc. The social exchange again illustrates the
relations between the partners that are exemplified with partners official and unofficial
meetings, possible joint gatherings and informal discussions.

In the empirical context of this study the contract negotiations could be defined as
belonging to the exchange processes, but they could be argued as falling into the
coordination processes category as during the process of negotiations the parties mostly
change information and knowledge in order to establish a formal governance structure for
the future cooperative relationship. In the case material the activities have been classified
as belonging to the coordination process when the contracting process is conducted
explicitly for the purpose of relationship governance reasons. Most of the business and
contracting negotiations include implicit and explicit information as well as social
exchanges that form an important part of the negotiation ritual and learning process itself.
However, sometimes it includes pure negotiations on how the future cooperation and
relationship will be governed, in this case the activities have been classified as to
belonging to the coordination processes. From this type of negotiations, e.g. the NDA
contract negotiations and most part of the model drafting could be presented. However
the main part of different contractual discussions belongs to the exchange process class. 

The adaptation process usually starts after the contracting parties have found a
common ground for joint efforts. The adaptations can be either physical or mental in their
nature. As Brennan and Turnbull (1998) argue the adaptation concept is either difficult to
define or it is perceived to be self-evident. This has also been taken in account when
analysing the processes and explicit evidence has been required for adaptation, i.e. stated
expression from the interviewee, or some document that would affirm that some
adaptation has been made during the relationships’ development. As already indicated in
Chapter 6 there were only few cases that fulfil these requirements in the available data.

As described earlier the coordination process includes the tasks by which the partners
coordinate and govern the relationship. For this they can use both contractual and non-
contractual means. These are written formal contracts, minutes of joint meetings, offers
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and counter offers and other documents. Non-contractual means are institutions, branch
customs and commitments between partners. As noted above when the classification of
the exchange processes are discussed the activities included in this category are those that
explicitly aim for the governance of the relationship. This is not always easy to detect as
during the same negotiations the participants touch the exchange as well the governance
factors. This makes the examination somewhat difficult and ambiguous. 

From the previous analysis in Chapter 6 the conclusion can be drawn that Möller and
Wilson model's tripod of exchange, adaptation and coordination processes is relevant, but
perhaps too robust an analysis tool for an emerging young relationship. Usually the
adaptation factor does not have time to come along to contribute to the relationship. It
comes into play only after the relationship has developed into a more mature stage, in
Ford's model perhaps during the development and stable stages. From Table 16 it can be
seen that the main defined activities fall in the exchange category with 56 % of found
cases and the next highest category is coordination with 39 % of found activities. This
presentation further emphasizes the assumption that the adaptation process appears
seldomly at least in this empirical material. The exchange processes are emphasized
during the negotiation, definition and production phases. This makes sense as during the
negotiation phase the future work is agreed with intense information exchanges. During
the next phases (definition and production) the focus is still on the exchanges, but at this
moment there are different actors to do this as in the first phase the actors were mainly the
management and related people, but during these later phases the information exchange is
mostly in the developers' hands. Of course when the application software is deliverable
the exchanged objects are more than just information. Table 16 shows the dipole of the
coordination processes to be divided into the negotiation part at the beginning of joint
efforts and then again after the delivery during the assessment phase when the partners
look back and compare the goal and promises with the actual outcome. 

Table 16 shows that the negotiation phase processes emerges naturally in both
exchange and coordination process categories. In the preliminary conceptual model the
negotiation phase processes were classified as to belonging only to the coordination proc-
esses as the contract negotiations were felt with the (biased) pre-understanding to be part
of the coordination process.

Table 16. Distribution of process activities over the processes.

However, as the data showed and was interpreted the negotiations include both
coordination type of activities and exchange type of activities. This may be only a
question of definition. Though as this study is about contracting processes and if all the

Software development phases

Interaction processes Negotiation Definition Production Assessment

Exchange 30 8 12 2 52

Adaptation 2 0 2 1 5

Coordination 22 1 2 11 36

54 9 16 14 93
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activities would have been strictly categorized as belonging to the pure coordination
processes then the possibility of a more precise analysis would have been lost.
These findings produce adjustment needs of the developed conceptual model where the
interaction processes were divided according to, Fig. 35, the left side of. On the right of
the figure is depicted the augmented version:

Fig. 35. Modification of interaction processes.

In Fig. 35 negotiation1 and negotiation2 are in their strict meanings different, the first
one is negotiation procedures that include much know-how related exchanges whereas the
second one emphasizes more governance and management type issues, i.e. relationship
building activities. In short the distinction can be explicated by the following:
Exchange  ~ doing something, producing something, producing even something

tangible, clear exchange of information.
Coordination  ~ how the partners develop the relationship, manage it, 

and approve work done and work to be done, that affect the
development of the relationship and its maintenance. 

In the exchange – negotiation1 pair the negotiation1 activities are mostly information
related exchanges that are manifested by the contracts that are used to agree the software
development projects or tighter channel operations in detail (Table 16). These contracts
can be exemplified by license agreements, project orders, work orders and assignment
contracts, ref. Chapter 6. Typically for these contracts is that they are supported and
preceded by NDA and framework contracts.

In the exchange – definition pair the definition activities are mostly information related
exchanges, as this phase is typified by the different kinds of specification and definition
projects during which the next phase projects are planned in more detail.

In the exchange – production pair the production activity is the basic software
development work during which the required and planned application is produced, i.e. the
final systems design, coding, testing and installation are done.

The adaptation process does not emerge from this empirical material in any extensive
mode. Just some scattered observations and instances are to be found. As previously
discussed there are two reasons for this a) adaptations have been done before the
relationships starts and b) the companies were young and relatively small so that they
were not ready or even capable of making far reaching and expensive investments for the
cooperation.

 Exchange  processes
- Definition
- Production

 Adaptation
 Coordination

- Negotiation
- Assessment

 Exchange  processes
- Negotiation1

- Definition
- Production

 Adaptation
 Coordination

- Negotiation2

- Assessment
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In the coordination – negotiation2 pair the negotiations activities belong to the
governance and management related information exchange. During these contracting
process activities the negotiating partners learn to know each other, each other's
capabilities, resources and the level of commitment among other things. This phase is
crucial for the future relationship as during these negotiations the partners lay the
foundation for their reciprocal trust. Concrete expressions for these activities are the NDA
and framework type of contracts drafted and signed at this stage of incipient joint
operations.

In the coordination – assessment pair the assessment activities are usually performed
particularly at the end of the software project after the software is installed for the end-
user to evaluate and approve the delivery. In this phase the supplier and the customer
compare the outcome to that what was ordered, i.e. the customer perspective and what
was promised, i.e. the supplier perspective. Though all the time during the cooperation
the partners consciously or subconsciously gather relationship related information. The
problem many times is that this information is not used or it is forgotten in the later
phases of the cooperation. Thus it emerged from the data a need for continuous screening
and data gathering in the sense that it is also rationally used during the software
development process unfolding.

Chapter 4 developed a conceptual model for the software contracting process which
did not need plenty of enhancements. This may be due to the fact that the Möller and
Wilson model is robust enough and correctly developed to represent a general model of a
dyadic business relationship. Further this general model was properly developed further
to depict the analysed software business environment. In this development work the pre-
understanding of the line of business as well as the increased understanding from the
interview situations was utilized. It is thus trusted that the conceptual model gives a
reliable insight into software contracting.

7.3.2 Augmented contractual model

The “Augmented basic contractual” model has its origins in the combined software
development and contracting interaction processes, see Section 4.1 and Fig. 36. The
phase model constructed is analysed next and enhanced by the empirical data.

The negotiation phase includes and describes all the subprocesses of the business
negotiation and bargaining over a set of issues for the purpose of reaching an agreement
to generate a viable relationship and more specifically to develop required software. The
phase usually ends with written and signed contracts. This phase could also be described
as the first half of the negotiations where draft contracts or so called skeleton contracts are
drawn. Most of the contracts are established in the negotiation phase though to some
extent the follow-up contracts are drafted also during the definition phase aimed at direct
production phase work. Definition phase characterizes the relationship development with
more specific negotiations concerning the technical and practical details of the joint
software development project. The phase ends usually with a specified and detailed work-
order contract or equivalent usually with links to a previously signed framework contract.
The production phase includes the processes and activities during which the application is
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actually constructed after the specifications and agreements presented during the previous
phases. The assessment phase describes the feedback and evaluation process where the
customer and the supplier will come back to the contract, refer and discuss if and how the
conditions of satisfaction of the outcome of the project are met.

One finding from the empirical data in this analysis context was that the whole
software contracting process is divided into two major parts that are the pre-contractual
period (i.e. before the contract is signed) related to the relationship formation and the
post-contractual period (i.e. after the contract is signed) related and emphasized by the
relationship governance and management issues. 

In Table 16 the categorization of the four phases is presented depicting the overall
software development process. The activities focusing on the negotiation phases describe
the reality of the contracting process so that the main part of the process activities related
to contracting are done during the early phases of the process. The negotiation phase got
58 % of all detected process activities, and respectively the definition phase 10 %,
production phase 17 % and lastly the assessment phase 15 % of the observations. From
the analysis point of view the negotiation phase should have been categorized at least in
two separate classes in order to let the data better show its content. Fortunately this
division emerged strongly from the data dividing the negotiation phase in two sub-phases
that could be named as business-negotiations and contract-negotiations as depicted in
Fig. 36.

Pre-contractual period. In the pre-contractual period the emphasis is on the future
relationship forming and contracting in order to secure the cooperation. 

The negotiation phase consists of two types of negotiations, however the separation
between the business and contract negotiations must not be made too strictly as already
previously emphasized the categorization of the concepts is only done for the purpose of
helping and clarifying the analysis work. Real life is not organized in a dichotomic
manner as is described here. Thus the names of the concepts used try to depict the main
functions and activities executed under each category. 

Fig. 36. Augmented basic contractual model, ABC model.

Time

     Pre-contractual period with           Post-contractual period with
        relationship formation       relationship governance

  Coordination            Exchange

     Business    Contract
  negotiation                 Definition            Production           Assessment

Flow of information
  Indicates the usual phase of cooperation dissolving
  or backing away from the project.

Continuous (sub)conscious evaluation, feed-back, and screening data is collected and
assessed during the cooperation as well as after each project  as a whole.
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Negotiation1 and negotiation2 have an interesting manifestation in the conceptual
model of the “Augmented basic contractual” model represented in Fig. 36. The
negotiation2 concept corresponds well to this enhanced model with the business
negotiations part and the negotiation1 concept again corresponds to the contract
negotiations part of the model. 

When and if it happens, the relationship dissolutions normally take place during the
first steps of the negotiations, i.e. either during the business negotiations or during the
contract negotiations. Another commonplace is during the assessment phase when the
partners evaluate the finished project and its outcomes as well the psychological
environment during the cooperation. If the relationship ends during the definition or
production phases, some particular issues must have occurred that call for the project
ending in these phases.

Post-contractual period. In the post-contractual period the emphasis is on the
governance and managerial issues of the established on going relationship and project
work.

As previously discussed the definition phase is manifested either by follow-up contract
negotiations in order to specify the joint project in more detail or the supplier has
commenced the actual joint software specification work. Usually both activities are
governed by a valid framework contract. 

After the specifications are detailed enough the software development work starts in
the production phase. This phase is governed by the contracts made and the management
issues are put into practice with steering and project groups. The steering group is
manned by the representatives of the supplier's and customer's management whereas the
project group is put together from the developers and experts from both companies. Also
the end-users may participate in the workings of this group.

The assessment phase is again more active in the contractual sense, as during this
period the contracts are again posed to compare the delivered product with the promised.
However, in this phase an evaluation of the success of the whole cooperation effort is
made and the results of this assessment are crucial for the future relationship
development. The box in Fig. 36 describes the continuous processes that take place to
give input to the continuous (sub)conscious evaluation, feed-back and screening data is
also collected and assessed during the cooperation as well as after each project as a
whole.

Comparison of models. Next the “Augmented basic contractual” model is compared
with the NTNU model for the implementation of a software development project (Kilde
1998, Kilde 1999). This model depicted in Section 2.3 is intended for software projects
for tailored and MOTS type of software development processes. As this model represents
most closely the ABC model it was selected to be the comparison model. In these modes
there is software reuse and the implementation of components (MOTS) and it also depicts
the software production according to the customer's specifications and the delivery of
completed software in functional entities or increments (tailored).

The ABC model is perhaps more business oriented with the division of the first phase
into two sub-phases of business negotiation and contract negotiation, but both models end
the first phase in contract signing and with a general description of the problem. In the
next phase both models specify the solution in more detail for the next phase where the
actual software development processes start followed by the final phase where the
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produced software is installed and implemented for testing and use. The ABC model does
not commit itself to any particular software development model as they are developing
and changing constructs as the model is on this score open. 

In the NTNU model the production phases are defined as including the solution
description phase and iterative construction phase, presented in Section 2.3. This
corresponds to the ABC model's two constructive phases of definition and production,
Table 17. This view also came out from the empirical material where the software experts
and developers entered into the picture during these phases, i.e. the software specification
and building work started and was completed. 

Table 17. Comparison between the main phases of the ABC model and the NTNU model.

The NTNU model also includes a cost estimation plan constructed on the so-called
base calculation that is the most realistic estimate for the project without any uncertainties
included. To this base calculation the supplier adds the profit that is again in proportion to
the uncertainty factor. This is the normal cost that the customer pays. However, in the
model there is also a lower and upper limit that are below and above these first mentioned
sums. The meaning of these numbers is that if the actual costs go below or above these
borders then the partners must start negotiations again on how to handle the situation.
This resembles the risk premium that was found to be in use in one of the case companies
where they added the risk percentage according to the level of the software specifications. 

The NTNU model structures the contracts into three documents or groups of
documents, Part I Contract document, Part II General contract instructions and Part III
Attachment documents. The NTNU model is similar to the ABC model in many parts and
it also depicts only one life cycle of the software development relationship during which
the partners produce a software application. In this sense the whole relationship
development process is not taken into account in time as in the enhanced contracting
process life cycle as depicted in the next section.

7.3.3 Extended contracting process life cycle

Next the empirical implications of the development of the software contracting process
during the unfolding of the long-lasting business relationship is analysed. Chapter 3
described the stages through which the relationship develops over time. Ford et al. (1998)

ABC model NTNU model

Business negotiation
------------------------
Contract negotiation

Definition of needs phase

Definition Solution description phase

Production Iterative construction phase

Assessment Acceptance and end phase
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presented the general conceptual model incorporating the pre-relationship, exploratory,
developing and stable stages. In the following the above-elaborated ABC model is inte-
grated into the development of the buyer-seller relationship model by Ford. 

The Table 18 shows the distribution of process activities of different phases over the
four stages. It can be seen from the arrangement that the main instances of the activities
found fall into the exploratory and in the developing stages. The pre-relationship stage
has already been discussed in Section 6.3 and also according to the definition it would be
divided only into one cell (pre-relation – negotiation) so in other words it would not have
given more information. The stable stage class has also received only a few findings. This
is due to the problem of detecting the movement of developing to a stable stage,
especially as its observation in companies is hard to pinpoint.

The classification process was done as carefully as possible and the activities found in
several cases could have been inserted into either of these categories, i.e. developing or
stable. As no specific and unanimous criteria for this was available it was felt to be on
safer side to insert them into the developing stage. The transition from a pure exploratory
– negotiation pair of instances spreading out into the developing stage more evenly over
the other phases can be seen, as the distribution depicts in Table 18.

Table 18. Distribution of the software development phases over stages.

Thus the empirical findings are in congruence with the rational presupposition, i.e. as
the relationship matures then the business and contract negotiations loose their central
position and they are performed more rapidly and the focus of the cooperation shifts to
the actual project work with definitions and code writing issues. Most part of the business
negotiations needed are done once in-depth and the partners are able to start adapting to
each other’s organizations.

It would be interesting to apply this thinking further to the stable stage but the scarcity
of hard numerical facts do not allow this. Though to sketch this would not be too far
fetched for two reasons. First, as discussed above the categorization had been done
carefully as there were not clear and strict rules on how to decide in every case the
classification criteria for the process activity found, i.e. should it belong to the developing
or stable stage. Secondly, the discussions constantly revealed the fact that the company
managers find the development from changing and uncertain stages to more stable and
institutionalised stages to be in the interest of their companies.

The ultimate goal of a software company is a long lasting, predictable, stable and
business-wise sound relationship with a trustworthy atmosphere. Then the ordering and
contracting phase gets shorter and shorter in duration and the management does not have

Software development phases

Negotiation Definition Production Assessment

Relationship Pre-relation 0 0 0 0 0

development Exploratory 41 6 9 10 66

stages Developing 10 3 7 4 24

Stable 3 0 0 0 3

54 9 16 14 93
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to spend so much time and resources in these matters any more. Also the definition and
production phase may get longer in duration as the companies start to rely on each other’s
performance and fruitful co-operation develops. The software companies exploiting the
Spiral model in software development aspire higher and higher in the complexity of the
development process contrary to the contracting process where the companies have the
aim towards simpler and simpler contracting procedures.

Taking into account the above discussion it is now possible to incorporate it into Fig.
37 the Ford's model with the “Augmented basic contractual” model. The ABC phase
model describes and defines the elements and activities during one stage and the Ford's
model again describes the reasons and conditions to move from one stage to another. The
pre-relationship stages comprised only of the negotiation phase, as this is the period of
establishing an emerging relationship. In the following stages the relative lengths of the
different phases in the software contracting process change. During the exploratory stage
the emphasis is on the negotiation part of the process. After companies have moved to the
next developing stage the relative lengths and contents of the phases change. The
negotiation phase looses its meaning compared to the other phases. The definition and
production phases start to increase in relative terms. Further as the partners move to the
stable stage it can be perceived that the efficiency enhances, as the partners are able to put
their resources more and more into the main issues, productive work, instead of wasting
their resources on different kinds of support activities, this including the contracting.

The movement from one stage to another is a very flexible concept as in practice the
relationship develops in either direction unfolding with small succeeding steps. Even the
contract signings are not necessarily manifestations of moving from one stage to the
other. As previously constated these stage and phase models are built and depicted for
analysis purposes in order to help the observer categorize the data to get a better idea of
the process development over time. The “Dynamic augmented basic contractual” model
still gives a good idea about the development process if e.g. the observer would scrutinize
the relationship between the partners in a couple of years time then he would better see
the development process occurring as described in the conceptual model. Also Ring and
Van de Ven (1994, 112) emphasizes the cyclical over the sequential nature of the
processes.

In Fig. 37 the Roman numerals indicate the Ford stages as follows: I pre-relationship
stage including screening, II exploratory stage, III development stage and IV stable stage.

At the conclusion of each exchange episode, i.e. the software contracting and
development round depicted by the ABC model each firm decides whether to continue
the relationship at the same level, to broaden it, or to curtail it. It must be kept in mind
that in practice the relationship develops following the mentioned stages or it can even
develop faster and thus eliminating some stages.

In the above model the arrows drawn indicate the situation either moving to the next
stage or remaining in the present stage with new projects. However, it must be
remembered that the software development phase model includes the dissolution
possibility all the time as described in Fig. 36. In the above model the situation where the
relationship could rise to the next level is also shown, or as there is no predetermined
sequence the relationship could slow down and find new momentum with new joint
projects. To "fall" down from a stage to the previous level rarely happens in real life but
the same may be presented by relationship development slowing.
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Fig. 37. The development of the software contracting process over time, the D-ABC model.

Governance and management of the relationship shifts from the managers to the
experts discussing and making decisions between themselves. This development process
is also due to the improving individual social relationships between the experts in
different organizations. This is further enhanced by the general strengthening tendency of
the guild and trade fellowship bonding specialists over the firm borders even at the
expense of their own firm. So the commitment grows between the specialists. 

7.4 Summary

Based on the findings from Chapter 6, Chapter 7 discussed, analysed and refined the
changes which these issues bring to the model of “Software contracting process”. The
analysis started with a discussion of the observed different software business modes and
their connections to contracting. The processes were studied from different angles as they
form the focal issue in this research. First the processual part of the model was analysed
and complemented with some minor modifications. Subsequently the embedded software
development and contracting model was refined dividing the negotiation phase into two
parts to form the business and contract negotiation phases. The ABC model was intro-
duced. Lastly the “Augmented basic contractual” model was given more dynamism by
opening the relationship development cycle and elaborating the “Dynamic augmented
basic contractual” model.



8 Theoretical, empirical and managerial implications

This chapter sums up all the previous chapters' lessons, to be evaluated from theoretical,
empirical and managerial perspectives.

8.1 Theoretical implications

In this study three supporting and connected theories and constructs were employed to
describe and analyse business relationship development processes and especially the soft-
ware contracting process. Next the adequacy and relevance of these constructs is com-
mented on and analysed against the functionality and results of the previous empirical
analysis and findings.

8.1.1 Dyadic Interaction Model

The Dyadic Interaction Model of Möller and Wilson was employed in constructing the
“Software contracting process” model, cf. Section 4.2. The Möller and Wilson model
gave the proper taxonomy and the connections to the relevant business and relationship
development context. In addition to this the model was found to be robust enough to be
elaborated successfully in the direction of the studied software business. Issues that were
experienced using the elaborated contracting model were as a whole that the model func-
tioned well and it was able to reflect the reality in the detailed manner required. The
implementation process may have been eased due to the fact that the context was famil-
iar for the researcher, as he has been during several years a marketing and development
manager in a software company that produced and marketed COTS, tailored and MOTS
software. There one of his responsibilities was to negotiate and draft contracts with cus-
tomers. This has evidently helped the construction work from the general Möller and Wil-
son model to the more specific contractual process model.
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Two new elements that were justifiable were added to these main elements, the
prerequisites and formation of a relationship and dissolution of a relationship. Halinen
(1994) found the first one to be useful in a service industry context thus it was taken also
into this conceptual model with success. Although the research focused on the whole life
cycle of the software contracting this part of the process was quite indistinguishable from
the background noise. This is due to the fact that this research focused on the contracting
and the interviews mainly touched contractual issues. As indicated in Chapter 7 there
were no contractual process activities to analyse at this pre-relationship stage. Thus the
real objectivity of that part of the study was not possible to compare with Halinen’s
elaboration. However as indicated in the papers from (Lappi 2001, Warsta, Lappi et al.
2001), who use a part of the same data to study the early stages of relationship
development found the Halinen’s approach valid.

The dissolution of the relationship part of the model was inspired by Tähtinen's (1999)
study of the relationship dissolution process in tailored software business. These same
facts, as above with Halinen, could also be stated concerning the Tähtinen’s dissolution of
relationship perspective. Though there were more instances where the dissolution
emerged. However, they were only few as already discussed above. The tripartition
embedded in Tähtinen’s model was relevant with the factors of predisposing,
precipitating and attenuating. These elements make sense. However, the most usual
dissolution process reported by the managers was the “just fading away” type which was
not discussed in the model as her model is based more on active dissolution. This may be
tenable perspective in tailored software business.

During the analysis process described in Chapter 6 the taxonomy and structure of this
contracting model was used. Further in Chapter 7 the basic conceptual models were
augmented and modified when necessary and based on the findings from the empirical
material. As it came out these modifications were quite small and mostly concentrated on
the interaction process part of the model tested. In fact these processes are the central idea
of the model. As in the Möller and Wilson model the interaction processes were divided
into three subprocesses of exchange, adaptation and coordination processes this
tripartition was also retained in the elaborated contractual model. Analysing the empirical
material through these "glasses" was not always an easy and clear task, as the case
material comprised of twelve case companies describing the software firm’s different
kinds of contracting processes during a longer time period. This means that several
contracting processes were described and many more elements of contracting processes,
i.e. subprocesses. To find in every case the right categorization for each small process
activity required, in some cases, deep pondering and finding the links to other parts of the
same process. Perhaps just following one or two processes unfolding over time, as would
have been the case if the study had been of an action research nature, then the
classification process may have been a simpler task. However, the adequate robustness of
the conceptual model gave room for the empirical material to speak as was noticed by
discovering the division of the negotiation phase into two sub-phases of business and
contract negotiations.

The other interesting factor was that there were so few expressions in the material for
the adaptation processes. As already discussed in the previous chapters at least two
reasons were found for that. This may be also a structural issue of the basic Möller and
Wilson model and a fundamental problem of defining and correctly uncovering the
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actions of adaptations. As the adaptations themselves can be by nature either physical or
psychological they are not always so visible and concrete. The adaptation process itself
may also be slow and without any clear milestones. This can be the case in the software
company where the main assets are embedded in human knowledge and skills that are not
always easy to capitalize on and measure in economical or other tangible terms. However,
still it is sure that this is a central element in relationship building and the development
process between the partners that aim for long standing cooperation. This was also found
to be the case and desire of the interviewed software companies.

Basically the Möller and Wilson model lacks dynamism. Therefore in the contracting
model this was augmented with the triggering events. These events gave the input for
launching the subsequent process activity, thus incorporating dynamic recurrence in the
model, which is showed by the grey thick arrows in the model. This inclusion again
enabled the analysis of the ABC model's behaviour in the Ford's Buyer-seller relationship
development model.

8.1.2 Buyer-seller relationship development model

The elaborated ABC model describes one whole cycle of the software development pro-
cess in the broadly understood sense, i.e. from the first encounter with the customer and
software supplier, with the development processes until the application is put into use and
accepted for daily use. However, the model does not explain the relationship development
further than this one cycle. The Ford model explaining the “Buyer-seller relationship in
business markets” was found to substitute this limitation of temporal dynamism.

In this scrutiny the main interest is on the transition process or phenomena when the
partners can be seen to have shifted from one stage to the next stage, cf. the ABC model.
Thus the reasons for the transition are interesting ones, not what the partners are doing in
the stage. However, it must be said that of course the things that happen and are done
during the stage act as catalyst for the event(s) that trigger the change to the next level.
Then what are the things that must be performed that justify the transition to take place?

The buyer-seller relationship model is divided into four stages of pre-relationship,
exploratory, developing and stable stages (Ford, Gadde et al. 1998). This division was
found to be proper and suitably comprehensive. Categorizing the relationship
development process in more stages would have brought problems with the classification
procedures and with the analysis of the "border crossings". Though adding to the model a
so called latent stage was also under scrutiny, as it was apparent from some interviews
that especially in the USA the companies continuously form new relationships that
usually can be held as latent ones. They are in a manner of speaking in reserve for
possible later capitalizing; they are dormant relationships. However, to avoid
complicating the model further this additional stage was not included in the basic Ford
model.

The analysis was divided in two parts where the first part was constituted of the pre-
relationship stage analysis. This is rationalized by the fact that by definition during the
pre-relationship stage the customer and supplier are just in the early stages of the
partnership probing and building. Typically during this stage there is no discussion about
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any contracts or other contractual issues, as they are matters to do with later stages when
the partners have found that the emerging relationship is worth wile. The Ford model did
work adequately in the pre-relationship stage, as it was relatively easy to determine when
the activities belonged to this category. The same was found to be the case with the
exploratory stage activities when the partners “stepped over the border” to start the
relationship negotiations in earnest with a contract as goal. So this was a clear
manifestation of the transition from one stage to another as the partners started to
negotiate specific business and contractual issues. The movement from the exploratory
stage to the developing stage was also quite evident as the interviews revealed the change
unambiguously. The exploratory stage is in a sense the same type as the pre-relationship
stage in that the partners do not stay at these stages for no reason. After the pre-
relationship stage discussions are done the partners move forward or finish their
cooperation aspirations and start to search for other partner candidates. The same is
during the exploratory stage the partners negotiate a contract and start their cooperation
and if it is found to be a viable and successful endeavour the partners tend to reinforce the
relationship further and they gradually shift to the next level.

But the most problematic part of the study of the stage changes, i.e. border crossings
was the transition from the developing stage to the final stable stage. To make the
decision and classification correctly and unambiguously when the movement from the
development stage has occurred to the stable stage was difficult. This is due to the fact
that partners may stay at the developing stage for a longer period carrying out several
consecutive common projects without demonstrating that the relationship is getting
deeper. There is no time limit for stay on each stage and to define other decisive factors
was not easy. Therefore in this study the stable stage was not reached adequately. This
problem can also be accentuated by the empirical material used and how it was used.
Atomising the processes in smaller process elements and even further to individual
activities and again building them up for analysis purposes for contracting processes or
parts of contracting processes is not always an easy and clear task. From this perspective
the Ford's model better suites following and analysing one relationship development
process over several years.

8.1.3 Change of process modes

The process theories of organizational change described by Poole and Van De Ven as well
as by Aldrich give conceptual characterizations of processes. The two categories of pro-
cess modes – prescribed and constructive – are further divided into four classes of pro-
cesses, i.e. life cycle – evolutionary and dialectic – teleological processes respectively.
Classifying the process activities was observed to be an intractable problem as there were
no exact pre-defined attributes to characterize each process class. The empirical material
with the interviews though gave a clear picture of the state of the software contracting
processes in the companies and from these it could be inferred that the opinion of the pro-
cesses was the same as in the previous chapter. As one of the managers expressed a com-
mon opinion:
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We have not documented this negotiation process, though it would be a good thing
to have done so, but people do not have time. We know this process only from expe-
rience as people have been in many cases. The processes occur on a broad level in
the same manner but still every case has its own nuances [K].

The overall situation concerning the software contracting processes in the companies
was quite mixed. It can be derived from the data that typically the processes, i.e. if any
whole process existed, had been developed over time in an evolutionary way to its present
state. Though as the companies got older there was evidently the tendency to develop the
contracting process to be more goal-oriented and proactive in its nature, i.e. into life cycle
and teleological modes.

However it can again be constated that this process characterization method better
suits a few longitudinal process analyses than several, short process activities. Still this
categorization method gives interesting and valuable insight into the process analysis.

8.1.4 Contract law issues

The empirical material supports the view that contract law is shifting from the point-view
towards the process-view. This is also rational as most of the longer lasting procurement
processes always include some kind of a project where the software is developed. On the
other hand the point-view is still viable in the COTS market type of business where the
relationship does not play as important role as it does in the other business modes.
Excluding the channel operations that are relationship based. In processual contracting
also the events and activities that have occurred before the contract signing and after the
contract is fulfilled become relevant. There is also a shift to a more proactive approach
where the negotiating parties try to establish together mechanisms that help them avoid
and/or cope with future (unavoidable) conflicts.

Also based on the analysed material the shift from discrete market transactions through
the recurrent contracting to relational contracting transactions takes place and could be
confirmed. However, as above, the COTS markets behave again in a more pure
transaction mode style.

These changes in contracting call for more in depth studies and analysis of the
theoretical and practical consequences about the effects these issues have on the workings
of the individual companies, dyads and networks. In situations of disputes how should the
contracts and attached documents be formulated to reflect the intent of both parties in a
reciprocal and intelligible manner?
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8.2 Empirical implications

From the previous analysis and discussions it should now be obvious that there is need
for and advantages to the software company having a defined, planned and maintained
contracting process. Though during the discussions and interviews with the company rep-
resentatives it was also apparent that other contract related matters that were still in an
immature development state. These issues will be covered next.

From the empirical material the following key elements that meet in the nexus of the
software developing company emerged. These were in short:
1. Technological know-how of the company,
2. Understanding of how to apply the technology with the market and positioning of the

product,
3. To have good partners – in technology and marketing,
4. Ability to sell the idea in order to find financial capability to develop the software and
5. Skilful staff of experts to realize the development task.

For a software company to operate successfully in the present fast developing and
changing business environment all these central requirements above are connected to
each other within a network of various contracts. The company is organized by the
network of working contracts between the cooperating partners and to define optimal
general software contracting process is not an issue worthwhile to strive for as the
software companies operate in a fast changing multifarious environment exploiting
different business strategies. Instead the companies must build their own contracting
process with the elements that service them best in their operational environment and
with their knowledge base. The software contracting process should look like the
company in question.

The software company should define from the beginning the so-called legal plan that it
is analogous to and is included in the general business plan. In this the company's
contracting process, used contract templates, IPR strategy and the contract portfolio could
be described. The contracting process description should take into account the issues
which turned up in previous chapters which are related to the software contracting
process. These include defined and planned processes with set owners who maintain and
develop the process according to the emerging needs. Also the actors, activities as well as
the resources belonging to the defined processes are clearly described. The process plans
are put in a written form so everyone in the company has the possibility to become
acquainted with them and start to use and work according to these guidelines. Though too
strict process thinking is not shared by everyone as one of the managers stated:

I think the most important matter is to increase the awareness of how to handle
things, not just a large amount of several processes, rather something simple. It is
better to understand the things happening in the process not just administer issues
in a formal manner [B].

According to the interviewees the use of the contract templates was twofold. Usually
the companies had produced their own templates so they were eager to introduce them to
be used. However, especially in the tailored software business where the companies were



214
in a sub-contractors role the customers demanded that their templates should be used. The
situation was different when the partners used the licensing agreements that were ordinary
ones and then the customer normally accepted these templates. Though many times after
some minor modifications or enhancements. The software company should have its own
contract templates that are used when ever possible as these documents have been defined
for the specific company and with the specific line of business know-how that the
management and the lawyers have. It is also safer for the company to use its own
templates, as the negotiators understand the meaning of all the paragraphs and words in
the contracts. In some interviews the opinion that having contract templates is also an
image issue came up. The IPR strategy issue is broad and it must be done and
implemented for the financier, insurance company, customer and possible acquisition
perspective in mind. Further it includes issues attached to company's business operations,
technology, expertise, competing technologies and competitors. The contract portfolio
includes all the company's different contracts completed and maintained. There must be
someone in charge of this portfolio and to take care of its constant follow-up. From this
portfolio the different contracts can easily and clearly been found, and their
interdependences and influence on each other.

New issues in contracting are also the patents as first in the USA and then now also in
Europe, although with some special legal requirements, the software is patentable
according to normal patent rules. Patenting arose in some interviews, e.g. the CEOs from
the virtual communities software company and from the wireless Internet software
company discussed this subject. However, the idea of patenting software was still rather
unknown and perhaps not always well-perceived issue:

If you understand that kind of issue and do it right, especially in the Internet era, if
you can publish a certain way to operate in the Internet and patent it. Then you
have much stronger protection. It should be done even before you are in coopera-
tion with someone [I].

Other issues that require the companies to put more attention on their contracting
practices are the globalisation of software development and marketing. The Internet has a
central enabling role in this expanding business. Further to this the coming mobile
software boom could be added which also requires fast and specific contracts to be made
between partners that may reside all over the world.

According to Kilde (1998) the contract is a base element for both juridical and
interorganizational cooperation. Therefore it is important that it supports and strengthens
common understanding of the project, its scope, relationships and requirements
concerning the time, costs and quality. Thus the contract is exhaustive for all other project
management activities. The contract's purpose is to integrate the partners from separate
organizations to become one unit with a common understanding for joint project goals,
settings, risks and how to cooperate in order to carry out the project to a successful end.
As Kilde further states the contract should be the ground for cooperation and steering, not
a juridical straitjacket that has the function of switch. Kilde reported following findings
which characterize good and bad contracts see Table 19.
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Table 19. Comparison between bad and good contract (Kilde 1998, 68).

Interestingly in Table 19 in the Good contract –column the elements in italics could all
be found in the data analysed and they are related to the relationship building and
developing. The empirical data used also reinforces the above fact that open
communication is the fundamental issue that marks a successful cooperation. Other
closely intertwining elements are trust and responsibility (commitment). Based on
empirical data Kilde also found the communication to be with the competence and past
project know-how the most important factors. After these two factors that got the highest
grades came the change management issues and the responsiveness to changes (ibid).
Anderson and Narus (1999, 384–387) also emphasize the same factors in relationship
building.

The main contractual issues – flexible, simple, functioning – characterizing a good
contract indicated in the above table were also found in this study on several occasions
and were mentioned. The bad contract issues were not raised so many times in the
conversations as the companies interviewed only had a few bad contract and relationship
cases.

8.3 Managerial implications

Next the emerging managerial implications from the study that are viewed from business
and contractual perspectives are scrutinized.

8.3.1 Business perspective

The managers interviewed stated that the contracting goes after the business process dur-
ing which the partners first understand the business value of the negotiated cooperation.
When these business issues are agreed on and common ground is found, then the part-
ners start to go through the technology that is available and they must understand at least
the level of economics in question as the managers remarked.

Bad contract Good contract

Lack of trust Trust and responsibility

Egocentric attitude Motivated for changes

Weak communication Open communication

Inflexible Flexible

Unnecessary technical complexity Simple

Confrontation Cooperation

Strong rules and specifications Functioning

Afterwards claims made to simplify, errors and delays Rewarding precise and error-free delivery, prepared for 
risks, continuous preparation. 
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In small software companies the three basic and central issues are the price fixing,
discount policy and the utility value of the software. The managers should understand that
the price of the application is based on the customer’s value of the application, not on the
production costs. Thus the pricing starts from the customer's perspective, e.g. in one
reported case the situation required almost a tenfold price tag on the software compared to
its production costs in order to convince the customer about the scope and functionality of
the application. In this case the customer had familiarized beforehand with one of the
competitor's similar software package and compared the prices with the focal software
company's price.

When the COTS licensing is done with the end-user then it represents a pure
Williamson's type of market transaction. The software companies try to enter into long
standing relationships with their customers making different kinds of yearly service
contracts with which they bind the customer also in future. This is towards the IMP type
of business relationship development process as discussed in Chapter 4.

The COTS and MOTS development, marketing, sales as well as the contracting
resemble in many ways each other, as commonly the COTS application is delivered as a
basis without any changes or modifications to the software itself. On the other hand the
implementation process in some cases with inclusive extensive adaptations requires the
same kind of project approach as a normal software specification and development
project. Thus in this context the line between these two different types of software
development as well as marketing modes is quite obscure.

The situation is the same again when the MOTS and tailored software production,
delivery and marketing are compared. It depends on the MOTS software itself and its
status, how large the part of the software is that the company has managed and succeeded
to develop to have the common features in the fixed part of the software and what the part
that the company must always customize for and after each specific customer is. Usually
these percentages are around 70 – 30, and even 85 – 15 has been reported at least to be the
future goal. This is also a fact of learning as the software companies gather know-how
from their customer projects more and more that is again usable in forthcoming new
implementation projects. This enhancement also depends on how the software developers
are able to understand the problem better in order to modify and augment the application
software with new features that make it easier to make the implementation project in a
shorter time in the future.

The following cultural differences were expressed by one of the CEOs concerning the
attitude to contracting and contracts:

Here [in the USA] the default value is that the partners will meet in court, but still
you must be able to do business. It is just part of the culture and everyone accepts
it. From Finnish firm's perspective it is extremely hard, as it is not a built-in
mechanism. If you land in a conflict situation it is almost impossible to get out
from there and try to continue again with the same partner. It is a matter of cha-
racter [I].

Here it could be emphasized again the situation that the MOTS business combines
both the COTS and tailored mode resource issues. This makes the MOTS business
demanding from the management point of view as in the best case the company should
have control over the tailored type of software development process as well over the
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COTS type of software selling process and to be able to combine these into the
contracting process.

The three different software business modes are roundup in Table 20, which has been
compiled and augmented based on (Alajoutsijärvi, Mannermaa et al. 1998, Tähtinen
1999). The original presentation lacked the division of three different business modes that
is added to the array; the software development and contractual issues were also included
in Table 20, which shows the key elements characterizing the modes. The additions are
indicated in italics. The elements of central capabilities, nature of markets and contracting
can be seen as environmental factors. The object of exchange, nature of exchange,
software development and production elements describe processual interactions. The
type of organization according to its name depicts organizational issues and lastly the
elements of customer base and branding reflects the customer’s interests.

Cases of business strategy changes. Among the interviewed companies there were four
that have built a predefined change in their business strategies concerning the COTS,
tailored and MOTS modes:

In the first case the mobile Internet platform company had started with allying a
mobile phone manufacturer to do subcontracting, in order to learn the technical
environment. The next stage in the near future is to start to build customer specific
applications, customer projects and at the same time the company scans what a possible
killer-application could be. The final stage is then an application software company.
However, as the real volumes are in the future two to three years ahead, they must now do
the subcontracting and learning [F].

The second case was the Internet tools and platform software company when they
established their operations in the States they were operating in the COTS business
selling off-the-shelf software packets. As their markets and customer base changed they
had to accordingly change their business concept. They had to adapt to the needs of the
local markets and they changed their strategy towards a service component direction with
the MOTS type of business. The reason to change from COTS to MOTS business was
that the market environment in technical perspective was still too immature and volatile
with several competing standards. As the situation was not stable the software platform
developer had to upgrade and continuously make changes to the delivered software
packages. The situation became unbearable also from the customer's perspective. The
solution was to lower the ready made part of the software from 100 % to around 70 –
80 % that was then flexible enough to bear all possible changes in the future standards
[D].
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Table 20. Comparison of software business modes, augmented (italics) from
(Alajoutsijärvi, Mannermaa et al. 1998) and (Tähtinen 1999, 21).

Product business: Project
Pure

business:
Mixed

COTS Tailored systems MOTS

Central 
capabilities

Productisation, channel 
management, alliance 
building (e.g. pilot 
companies), strategic partners 
in the industry.

Constructivistic project 
marketing and project 
management (including 
software engineering).

Partial productisation, channel 
management, alliance building, 
strategic partners in the industry. 
Includes customisation project 
marketing and project 
management.

Contracting Classical contracting with 
license agreements.
Short-term oriented.

Relational contracting with 
framework contracts.
Long-term oriented.

Relational contracting with 
framework contracts and license 
agreements. Long-term oriented.

Nature of 
markets

Distant international, open, 
competitive.

Familiar, domestic, closed 
and networked.

Familiar/distant international, 
open, competitive and networked.

Object of 
exchange

Standard and/or modular 
products designed for several 
different platforms. Service 
content low.

Unique software designed 
and developed in 
cooperation with the 
customer and for a specific 
platform. Can include 
training and maintenance. 
Service content high.

Nearly standard and/or modular 
products designed for several 
different platforms. Can include 
training and maintenance. 
Service content high.

Nature of 
exchange

Opportunistic, simple, short-
term oriented, product-related 
exchange, successive 
exchanges with new versions 
(updates).

Interactive, mutual, 
multifaceted, long-term 
oriented, project-related 
exchange, successive 
projects with same 
customers.

Interactive, mutual, multifaceted, 
long-term oriented, project-
related exchange, successive 
exchanges with new versions 
(updates).

Software 
development

Demands general platforms 
and operating systems as well 
as good reliability. Possible 
customisation done by end-
users.

Allows custom-made 
solutions, e.g. platforms, 
language, operating 
system, response time etc.

Demands more general solutions 
with extensive parameterisation 
(done by experts) capabilities. 
Product platform concept.

Production Duplication, version control, 
sold after being produced, 
production function is rather 
independent from other 
vendor functions.

Activities within projects, 
sold before produced, 
connections with all 
functions of the vendor, 
deadlines according to 
project plans.

Efforts of duplication, version 
control, include software sold 
after and before produced. 
Activities within projects, 
production function is rather 
independent from other vendor 
functions. Deadlines according to 
project plans.

Type of 
organization

Market, product or matrix 
organization.

Project organization and 
business units specializing 
to customer’s industries.

Project organization and business 
units specializing to customer’s 
industries.

Customer base Broad, faceless end-
customers.

Narrow, well-known and 
fairly large customer 
companies.

Largish, known and fairly large 
customer companies.

Branding Central area of interest. Not important, market 
assets concentrated in key 
individuals and their 
personal relationships.

Central area of interest as well as 
market assets concentrated in key 
individuals and their personal 
relationships.
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The engineering software company is the third case and their revenues come from
COTS and MOTS licenses. With each new customer they hope that after successful
project outcome – implementation and training – the customer would buy more licenses.
Now the company is developing their software to be provided via Internet as an
application service provider (ASP) base where the customer can with one license have
hundreds of simultaneous users. The company managers saw that they must rethink their
revenue model [K].

The last case is the telecommunications software for an Internet producing company.
This company’s goal from the beginning has been towards COTS and MOTS business via
the tailored business during which period they wanted to build their knowledge base with
carefully chosen technically demanding customer projects. This situation was still in
spring 2000, but after one year the company had abandoned the tailoring business totally.
As the CEO of the company stated:

Our intention is to take part in projects as demanding as possible in order to learn
new technology. I think that we are capable of coping nowadays with demanding
projects. This is also our goal; to have that kind of expertise that not so many other
companies have [B].

From the above statements and business strategies the following propositions
concerning the business perspective could be made:

Proposition 1: A small COTS software producing company should cooperate with a
bigger OEM type channel. This would open immediate large markets with a reliable and
trustworthy partner with muscles followed by short and light contracting procedures, see
also (Penttilä 1999, 29). At the same time the software company must grow more
supporting legs i.e. diversifying studiously to other big customers that become partners.
In a COTS environment a software company has two ways to operate either directly with
the customers or via a delivery channel. However, the question is that should the company
do both or just leave the sales to the channel and concentrate on the core, which is the
software development.

Proposition 2: A software company operating in an non-standardized environment
should move to MOTS markets. In these markets the non-standardized part of the
software is modified as needed.

Proposition 3: A tailored software producing company should not just be a resource
seller giving up its IPR of their developed software in order to augment their own
software portfolio. A tailored software company should have a clear strategy with its
customer base and technology base when acquiring and participating in new projects. The
projects are learning and know-how building processes.

8.3.2 Contractual perspective

The contracting process is invaluable on two accounts. First, the contracting process must
be understood as the contract document drafting process with several negotiations meet-
ings, information exchanges, people getting acquainted with each other’s, site visits, trust
and confidence building as well as learning each other's customs and capabilities. Second-
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ly the contract itself is important, as a written document and a guideline for future cooper-
ation. The question is only: if the contract is a manuscript for the play – is this reality or
is the play just an improvisation?

The empirical material, i.e. from the interviews, indicated strongly that the contracting
process with its different phases should be standardized and defined a set goal in the
company in order to direct the main effort towards the specification and development
work, in the core activities. One interesting view is that the contracting process should be
done and managed by the specialists in that field, separate the business, law and software
people. Though this was also challenged by views that these groups should attend the
negotiations together. Both views have a point, see also (Houtsonen 2000).

There are also indications – this is in the later stages of the relationship development –
that the software companies using the contract templates are refined and become stable
over time. So the company managers need more advice and support, not any more from
the lawyers, but expertise on the combination of the commercial and technological issues.
This reflects the view that the companies should get to know how to tie the technology
and markets in a rational way.

As noted earlier Ring and Van de Ven (1992) argue that the emergence of the relational
contracts is a dynamic process. This typically happens from hierarchical governance to
governance by recurrent contracting, to relational contracting. They further emphasize the
dynamism associated within this shifting from one governance mode to another and the
need of a processual approach in order to understand how and why recurrent and
relational contracts evolve and dissolve over time. They further propose more specific
studies that take into account the environment and context where the focal companies
operate in order to analyse and define the different levels of risk and trust that may be
context bound issues. Moreover other conditions that must be taken into account in the
global software business are the factors that affect the different countries, cultures and
languages, among other things. These are just the issues that have been raised in this
study.

Drafting detailed written contracts and the use of them to resolve during the business
relationship emerging problems creates mistrust between the partners (Houtsonen 2000).
Correspondingly, an absence of formal contracts displays the trust that prevails in the
relationship. However, as Houtsonen further argues companies establish more
straightforward lasting and confidential relationships if they have constructed formal
institutionalised procedures to further the cooperation. Among these constructs formal
contracts can be mentioned, especially drafted contract templates by the focal industry
organizations and other collective rules to conduct the business in the specific industry
environment, as well as the state supported legal system. How well have the acceptable
ways of actions been institutionalised in the focal software business industry? The
question is especially relevant among the newer Internet and mobile telecommunication
software companies. As there are indications that a new, fierce and tearing business style
is emerging as smaller and smaller companies encounter each other in global markets and
they have not had the time to stabilize their workings and processes. In some cases also
the level of sophistication of their business moral can be questioned when the companies
are established with only the so called “exit strategy” in mind, companies are sold and
merged at a rapid pace for quick money purposes and employees move from one
company to another taking with them the knowledge that they have acquired in the
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previous company, ref. Appendix H. This strengthening trend on the other hand urges for
more precise, previously defined and well-thought out procedures for contracts and
contracting processes to avoid possible future problems in this field of operations. In
business contracts and contracting the shift is from legality and fairness to business
effectiveness and profits. From the interviews in this study this is manifested by many of
the managers' views on the prevailing main difference between the contractual practices
in the USA and in Finland. As the software markets are global and the USA is the clearly
biggest player in the field other countries must follow the development and procedures of
the forerunner.

Suchman (1995) has studied the development of venture capital financing practices in
Silicon Valley. He analyses the institution-building process and he suggests that the usual
“distinctions between bottom-up and top-down institutionalization may reflect relatively
modest differences in context and focus, rather than irreconcilable divergences in
foundational assumptions” (ibid, 39). Here the bottom-up governance structures include
among others norms, organizations, and regimes. Whereas the top-down structures are
depicted by exogenous authoritative models lodged in the broader cultural environment
(ibid). Based on the data he draws following conclusions of the financing practices in the
Silicon Valley: “a) venture capital financing agreements become more routinized over
time; b) for most time periods, routinization declines with distance from the core of
Silicon Valley; and c) the disparity in routinization between local and nonlocal contracts
is greatest during the early 1980s, when the pace of community structuration is at its
peak” (ibid, 60). These suggested findings, especially the items a) and b), also support the
conclusions drawn in this study.

The central aim of the companies was that they should aspire to long-standing
relationships using framework contracts to ease and streamline the contracting process in
the future. At first the negotiations are long and perhaps hard but after that the contracting
with annexes and other attached documents are easier and not so time consuming.
One interesting observation is that the governance of the cooperation starts to shift from
the management to the specialists. As one of the managers noted:

If a need emerges to change e.g. the work order, the developer can change it as in
practice the timetables changes, estimation of the workload changes and the work
itself changes. We have been able to flexibly discuss on that level, so it is done in
practice on the project terms [F3].

This downwards-shifting governance is a universal phenomenon noticed in the
professional work environments.

Ring and Van de Ven (1992) argue that the contracts must specify the following five
critical viewpoints that are 1) the nature and level of risk, 2) returns expected for both
parties, 3) control structure of the joint effort, 4) duration of the cooperation and 5)
terminations procedures. Also Houtsonen (2000, 237) emphasizes amongst other scholars
the opinion that "the success and efficiency of a contractual relationship is based
ultimately more on the trust that prevails between the partners than on the rights and
duties that are explicated in the contract". The informal and institutionalised norms of the
focal business life and culture, securing the continuity of the business relationship and
protecting the company's reputation and good-will belong to the trust elements.
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8.4 Summary

The fundamental question is how in a contracting process do the business, technology
and juridical issues interplay successfully. Wholly understanding and respecting each oth-
er's professionalism equally and considering the company's business success as the ulti-
mate joint target should be the main priority. Though this may be difficult as the experts
from different disciplines easily emphasize the importance of their own domain. Even
though the importance of contracts were not unanimously acknowledged among the inter-
viewed company managers as many times the contract drafting was seen as a nuisance
delaying the business operations. Still clear opinions understanding and favouring were
expressed that already now the business environment is changing into a more contractual
direction – most of the supporting views came from companies operating in the USA –
thus raising the meaning of good contracts. For a software company to be competitive in
global business it must have the understanding of the contractual network, i.e. what con-
tracts to use and when. Secondly the company must also have a well-defined and smooth-
ly operating contracting process supporting the company's other business processes.

In every case be it COTS, tailored, or MOTS business, the companies have the
ambition to move from single transactions to long lasting and recurrent transactions. This
is enhanced by learning, adaptation and cooperation. The companies strive to lessen
needless (transaction) costs and among these, contractual issues can be found that are
developed to work as smoothly and effectively as possible.

The companies should understand the importance of the relational contracting with a
processual-view combined with the framework contracting with the supplement contracts
that cover the life cycle of the whole contracting process that the partners live through
during their cooperative business relationship. It can be said, in order to sum up, as one of
the managers stated, the contract signing is not a big issue but to make the cooperation
work rationally, that takes time and effort.



9 Conclusions

In this chapter the findings and the significance and relevance of the research are summed
up. The constructed models are briefly explicated. Then the limitations of the study are
discussed and further research ideas are presented.

9.1 Research results and contributions

The research started with the main question of contracting in software companies and
how the contracting process and relationships evolve over time. No previous studies were
found that covered the whole life cycle of the contracting process of a software develop-
ing company. Therefore the approach chosen to carry out the research was to try to find
out the process, its elements and unfolding as the relationship develops between the part-
ners. This interdisciplinary approach was productive as it enabled a composition of an
overall view of the problem area. 

The direct result of the study was the first elaborated “Augmented basic contractual”
model (ABC model) based on the Software contracting process model explicating the
software contracting process incorporated in the software development process. In this
context the main finding was the clear distinction between business and contract
negotiations at the beginning of the life cycle. The ABC model describes one whole life
cycle of the relationship development together with a joint software development project.
Liberated from this constraint the ABC model was given more dynamism with
constructing the “Dynamic augmented basic contractual” model. The D-ABC model
describes the contracting process change over the course of time as the proper
relationship evolves. In this could be explicated by the observation of the changes of the
phases, i.e. contents and duration of the phases of the ABC model (negotiations,
definition, production and assessment). This was made possible with the improving
relationship that could benefit from better contractual modes that include the model
contracts and license agreements.

The elaborated models give new insight into the elements, interdependencies and
governance structures included in the contracting process and the relationship
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development between cooperating companies. The software companies can compare their
contractual situation with the models. This enables them to develop their own processes
further to respond to the present-day requirements.

Secondly, the study specified and introduced three different generic contracting
networks for COTS, tailored, and MOTS business modes of software developing
companies. It was established that these three business modes have similarities as well as
dissimilarities applying the software contracting processes. The COTS business relied
firmly on multiform licensing practices, whereas the tailored business saw the framework
contract as the main contractual tool and interestingly the MOTS business employed
combinations of these two previous forms, i.e. both licensing and framework contracts.

The study disclosed the concerning situation that prevails in software companies, i.e.
the software companies do not have explicitly defined contracting processes even though
the managers are aware of the need and importance of the fact. As already discussed the
managers explained the reason; they did not have enough time to correct the situation
even though it would pay back in the long run. This is especially the case when the
companies started to move their operations abroad into a new and unknown business
culture context. Finally, it can be stated that the research question with the adjoining sub-
questions were successfully analysed and answered as proposed in Section 1.1.

9.2 Limitations of the study

The main difficulty with the research was to reconcile the interdisciplinary approach with
the software, business and law views. This must have left traces, as the analysis could not
be as detailed and deep if there was just one discipline to follow. On the other hand this
limitation was known beforehand as this was first research found done in this way in the
focal software business. The applied qualitative research method using extensive descrip-
tive fashion to explicate the process unfolding may have been too lengthy. However, as
the empirical data used did not allow using a quantitative approach more than was seen
appropriate, this style was chosen. Also the processual research as such with the small
process element activities from several different software companies was in some cases
difficult to elaborate on and construct a clear general view as in case of constructing e.g.
the “Dynamic augmented basic contractual” model. During the research process the
interviews were the main material with the contracts forms which were used in the analy-
sis process. In analysis the opinions used were expressed by the company managers and
they had to be taken as true. There is no reason to believe otherwise, even though the sub-
ject was difficult and in some cases the managers had problems in disclosing confidential
material and issues to the interviewers. In Section 5.3 was discussed in more detail the
limitations and possible sources of errors related to the acquisition and analysis processes
of the used data.

In the development of the D-ABC model, enhanced in the previous section, the
movement from the developing stage to the stable stage could not be definitely proven as
the empirical material available did not allow this. The classification process was done
extremely carefully and the activities found in several cases could have been inserted into
either of categories, but as there was not any specific and unanimous criteria available for
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this it was felt to be on the safer side to insert them into one class. It is possible to draw
conclusions in the direction that has been taken in the previous section as the interviews
revealed in many circumstances that the opinions put forward in fact also concerned the
stable stage issues. This issue was also touched on in Section 8.1.

When trying to generalize the results of this study it must be kept in mind that the
results only represent these twelve software producing companies that participated in this
research project. However, they were a diversified and presentable group of companies
from the main business areas, i.e. COTS, tailored and MOTS. Using the data collected
from these companies it was possible to form a general model that corresponded quite
well with real life and the software contracting process in software producing companies. 

9.3 Recommendation for future research

The focus of this study was to study and clear up the contracting process in the software
producing company. The perspective was chosen deliberately as the researcher’s interest
is in the software company and its development. Research with this perspective had not
yet been done, whereas there is extensive contracting and negotiation literature available
that explains and benefits the viewpoints of the customer that is procuring applications
and other software. However, to create a more accurate overall view of the whole con-
tracting process the research should be continued and take the interplay of both customer
and supplier under closer scrutiny. This would give an even better understanding of the
whole process of contracting and affecting issues in it. In this further research the ques-
tion of the typology (life cycle, evolution, dialectic and teleology) of the contracting pro-
cess should also be taken into account, as well the development and possible change of
the typology included.

During the research as well as the analysis processes several other ideas turned up that
could be of interest and worthwhile to investigate more thoroughly. It would be
interesting to study more closely the dialectic view in the negotiation situation. This study
would illustrate the development of the negotiation stands of both parties during the
whole software contracting process and the evolvement of the stands over time as the
partnership develops. This research would also be of benefit if there were only a few
companies under study, but over a longer period of time. Thus the researcher could get
deeper into the subject. 

From a pure business point of view the interplay of the COTS, tailored and MOTS
business strategies and the evolution between these would be interesting to study in more
detail (Rajala, Rossi et al. 2001). This is connected to the joint value creation process,
forming and interplay of the whole network of contracts. This also includes the
examination of the risks and rewards being part of the partnership and alliances that are
formed by the networks of contracts.

Another central and important issue for further study is to examine the contracts used
from a legal viewpoint. This study should also include the contemplation of the possibly
needed transformation of the relevant contracts. In the words already discussed in Section
8.1. These changes in contracting call for more in depth studies and analysis of the
theoretical and practical consequences about the effects these issues have on the workings
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of the individual companies, dyads and networks as well as on the predominant legal
practices. In situations of disputes how should the contracts and attached documents be
formulated to reflect the intent of both parties in an equal and intelligible manner?

The commonly used CMM21, SPICE22 and Bootstrap23 software process assessment
methods do not at the moment include specific software contracting process categories,
ref. for further information (Kuvaja, Similä et al. 1994, Zahran 1998, SPICE 1999).
Understanding the importance of the contracting process, it is valuable to develop the
assessment descriptions for these methods. For example in the case of Bootstrap this
would include the descriptions of the performed process, the process performance
attributes that is composed of the achievement factors and the management practices.
This study would also give more wisdom to construct a working legal plan.

21. http://www.sei.cmu.edu/cmm/cmm.html, 27.10.2001
22.  http://www.sqi.gu.edu.au/spice/, 27.10.2001
23.  http://www.bootstrap-institute.com/home.htm, 27.10.2001
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Appendix A

List of interview topics and examples of interview questions

Research title: 
Contracting in software business:
Analysis of evolving contract processes and relationships

1. Company presentation
- company history 
- job description

2. Monica-project
- overall view
- introduction of the research project

3. Interview (contract process)
- screening of the customers (connection to the company’s  strategy)
- arriving at contract: start – middle – end, whole life cycle
- duration of the contract process
- elements of contract process
- persons taking part in the contract process (whole process – part of the process)
- contract types in the company

- important elements of the contract
- the exactness of the contract (possible “holes”)
- can the software developer decide things
- use of boilerplate (standard) contracts, need for changes etc.

- differences between the ways to conclude the agreements and in the contexts of
the contracts
- differences between new and old customers
- impact of the contracts on company’s other processes, especially on the soft-
ware development processes 
- elements affecting the “birth” of the contract
- why the agreement fails, i.e. why the parties do not reach an agreement
- what is a bad contract, why, how it can be corrected

- post-contractual actions and actions (follow up) after the fulfilment of the con-
tract
- real example of a contract process
- do you have a contract process
- subcontracting
- is there evidence of opportunism
- some numbers of the company: turnover, number of workers, foundation year
- is it possible to get examples of blank contracts 
- what central questions (from a business point of view) have not been asked
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Appendix B

The process activity distribution.

Contractual maps with connected process activities. The process activities indicated in
brackets are listed in Appendix D.

COTS business mode.

Tailored business mode.

 
 
 
 
 
 

Framework, 
B10, E6, G5,  
J5, J6,  
J7, J8 

COTS 

End-user 
Global, E11 

OEM, G8 
Support, A5 

Letter of intent 

Distributor, B1, E7

Formal end of the 
cooperation 

Offer 
RFI - RFP 

Delivery problems, 
C3 

Dissolving, C2, E8, 
G7, J10 

Follow – up, E6, G5 

Renewal of contract, B10, J9, G4, E10
N 
D 
A, 
 
A4, 
E7,
G1,
J2 

Communication channel for relationship governance, 
continuous relationship assessment and contract changes, E6, J9, E12 

Negotiation Assessment 

Coordination Exchange Coordination 

License, B1, B11, J1 

Time 

Evaluation agreement, G2, E2 

Process: 
 
Phase: 
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MOTS business mode.

The process activities indicated in brackets are listed in Appendix D.

 

Negotiation Production Assessment 

Coordination Exchange Exchange Exchange Coordination 

Definition 

 
MOTS 
 

N 
D 
A, 
 
A4, 
D11 
 

 
 

 
F 
r 
a 
m 
e 
w 
o 
r 
k 

Evaluation of 
delivery, A8, B7  

Follow-up,  
D7, D9, K4 

MOTS delivery, 
B13 

Phased offer, D12 

Define the 
specifications, A7 

Communication channel for relationship governance, 
continuous relationship assessment and contract changes, A6, D8, D12 

Work order, B12, D2 

Specification, A3, B 

Offer, D1, D4, D5 

Technology transfer, D4, D5, I3 OEM

Delivery, A1          Distributor

License, B12, K2 
 

Internal order 

Time 

Project, A3, D1, D5, D6, D7   End-user 

Process: 
 
Phase: 
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Appendix C

List of software companies interviewed

The interviews started on 16th of February 2000 and ended on 16th of May 2001.
Total interview time was 980 minutes, i.e. 16,5 hours.
Total transcribed pages 335.

Used 
company code

Interviewee(s) Line of business Business 
mode

Employees Founded
(year)

Location
Established  in 
the USA
(year)

A CEO Communications solutions 
software

COTS
MOTS

11 - 50 1992 FIN

B CEO (Co-owner)
Contracts and Logistics 
Manager
Project Coordinator
Development Team 
Manager
Maintenance and 
Procurement Manager

Telecommunications 
software for the Internet

COTS 
Tailored
MOTS

11 - 50 1997 FIN

C Technology development 
director and
Software development 
manager

Internet portal division COTS 11 - 50 1998 USA
1998

D VP of sales and marketing, 
COO

Internet tools and platform 
software

MOTS 11 - 50 1994 USA
1998/1999

E CEO Business intelligence 
software

COTS 51 - 100 1991 USA
1998

F CEO Mobile Internet platform Tailored 11 - 50 1982 USA
1999

G VP of Global Business 
Operations

Security solutions COTS 51 - 100 1988 USA
1994

H CEO and COO Virtual communities COTS
MOTS

1 - 10 1997 FIN

I CEO Wireless Internet Tailored 11 - 50 1997 USA
1999

J COO Data management solutionsCOTS 101 - 200 1992 USA
1994

K VP of R&D 
(Co-owner)

Engineering software COTS
MOTS

11 - 50 1989 USA
1990

L CEO Systems house Tailored 11 - 50 1989 FIN
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Appendix D

Process activity descriptions

From left to right the columns are as follows:

ID Identification of the activity and a short description of the pro-
cess activity. Also the page where the activity is found in the
transcribed text.

Phase This is negotiation, definition, production, or assessment as
defined in the conceptual model.

Interaction process This is exchange, adaptation, or coordination as defined in the
conceptual model.

Ford's stage This is pre-relationship, exploratory, developing, or stable as
defined in the conceptual model.

Motor This is prescribed or constructive. 
Inputs Defined in Chapter 4 for the conceptual model.
Outputs Defined in Chapter 4 for the conceptual model. 
Owner The owner of the process – people responsible for the output

and result of the process.
Events Events occur in time when actions are performed and specifi-

cally critical events occur when so called critical actions are
performed e.g. to make a decision to sign a contract.
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Table A. Process activity descriptions, Case A. [Channel and project business: COTS and
MOTS]

ID
Description
of the 
activity

Phase

Neg
Def
Prod
Ass

Interaction
process

Exch
Adapt
Coord

Ford's
stage

Pre
Exp
Dev
Sta

Motor 

Prescr
Constr

Inputs Outputs

Document, product,
service, bonds,
performance,
contract

Owner Events

A1
Delivery 
contracting

Neg Exch Exp Constr Customer needs
Own know-how

Contract CEO,
Project 
manager

Arising need
Offer
Order, 
Contract 
signing

A2
Specification 
project 
contracting

Def Exch Dev Prescr Customer needs
Insufficient 
specifications

Specification work 
contract

Start of 
negotiations
End of 
negotiations

A3
Project 
contracting

Neg Exch Exp Prescr Customer needs
Insufficient 
specifications

Project contract
Descriptions of future 
documents

Start of 
negotiations
End of 
negotiations

A4
NDA-
contracting

Neg Coord Exp Prescr Customer needs
Insufficient 
specifications
NDA template

Signed NDA contract Start of 
negotiations
End of 
negotiations

A5
Support 
contracting

Neg Coord Dev Prescr Support contract 
from/for channel

Accepted support 
contract

Successful 
installation

A6
Adaptation 
contracting

Neg Adapt Exp Constr Channel's own 
contract template

Approved and 
modified contract

Contract 
template from 
the channel for 
negotiations

A7
Change of 
specification

Prod Exch Dev Constr Need for change Approved change 
written down
Minutes sent to the 
customer

Need for 
change appears
Control group 
meeting
Accepted 
minutes

A8
Bad contracting

Ass Exch Exp Constr Contract assessmentAssessed contract Owner Finished 
project

A9
Acquisition 
procedures

Neg Coord Exp Constr Company value Acquisition contracts CEO,
Project 
manager

Start of 
acquisition 
negotiations
End of 
negotiations

A10
Employment 
contracting 

Neg Coord Exp Prescr Template contracts 
of employment

Signed contract Employment
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Table B. Process activity descriptions, Case B. [Product and project business: COTS,
Tailored and MOTS]

ID
Description of 
the activity

Phase

Neg
Def
Prod
Ass

Interaction 
process

Exch
Adapt
Coord

Ford's 
stage

Pre
Exp
Dev
Sta

Motor 

Prescr
Constr

Inputs Outputs

Document, 
product, 
service, bonds,
 performance, 
contract

Owner Events

B1
COTS licensing 
transaction

Neg Exch Exp Prescr License 
contract form
Registration 
card
Software 
package

Signed contract
Returned 
registration 
card
Delivery of 
software 
Transaction

CEO Customer's 
decision to buy
Acceptance of 
license 
terms
Supplying of 
software
Payment 
received

B2
Production of 
tailored 
software 

Prod Exch Exp Prescr Specifications
Task map
Quality level
Know-how

Software 
product
Augmented 
knowledge base 
Satisfaction

Software 
developers

Start of 
development
End of 
development
Milestones 

B3
Specification of 
tailored 
software 

Def Exch Exp Prescr Customer's 
know-how and 
quality system
Specification 
documents
 - Preliminary 
outlines,
 - Semi-
finished, or
 - Finished

Task definition
Detailed and 
confirmed time 
schedule
Estimated 
resource 
needs
Commitment

Software 
developers

Start to define 
the 
specifications
Finished 
design

B4
Modification of 
specifications

Prod Coord Exp Constr Modification 
need
Old 
specifications

Altered 
specification 
(and contract)
New resource 
need plan

Software 
developers
CEO

Customer / 
developer
Finds a change 
need
Decision of 
time 
schedule and 
resources

B5
Modification of 
framework

Def Coord Exp Constr Specifications
Resource 
corrections

Modified 
framework 
contract

CEO Task definition 
shows 
need for more 
resources 
than is 
anticipated in 
the 
framework 
contract

B6
Team selection

Neg Coord Exp Prescr Framework 
contract
Customer's 
needs
CEO's know-
how

Project team CEO Signed or 
under 
negotiation 
framework 
contract
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B7
Approval of 
delivery

Ass Coord Exp Prescr Delivered 
software 
Contracts
Specifications

Feedback, 
written 
statement

Customer Software 
delivery
Software 
installation
Assessed 
Software

B8
Negotiation

Neg Exch Sta Constr Customer's 
needs
Resource 
situation
Own know-how

Framework 
contract
   1st round
Work-order 
contract
   Nth round

CEO Start to 
negotiate
Contract 
closing

B9
Software 
updating need

Prod Exch Dev Prescr Customer needs
Old software 

New version of 
software 

CEO Customer 
perceives 
needs 
and contacts 
firm

B10
New projects 
negotiations

Neg Exch Dev Constr Customer need
Satisfaction 
from previous 
project(s)

New project
New framework 
contract or 
work-order

CEO Customer 
perceives 
needs 
and contacts 
firm

B11
COTS net 
licensing

Neg Exch Exp Constr Advertising
License form
COTS - 
Software 

Download 
software
Signed license
Transaction

Customer Decision to 
buy
Sign license
Payment 
received

B12
MOTS 
licensing

Def Exch Exp Constr Customer's 
needs
Own software -
specifications

Systems selling 
contract
Change 
specifications

CEO Start of 
negotiations
End of 
successful 
negotiation

B13
MOTS delivery 

Prod Exch Exp Prescr Requirements
Definitions

Customized 
software

Software-
developer

Start of 
production
End of 
production
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Table C. Process activity descriptions, Case C. [Product business: COTS]

ID
Description of the 
activity

Phase

Neg
Def
Prod
Ass

Interaction 
process

Exch
Adapt
Coord

Ford's 
stage

Pre
Exp
Dev
Sta

Motor 

Prescr
Constr

Inputs Outputs

Document, 
product, service, 
bonds, 
performance, 
contract

Owner Events

C1
Contracting

Neg Exch Exp Constr Need for a 
contract
Templates

Signed contract Start of 
negotiations
End of 
negotiations

C2
Dissolving a 
relationship

Ass Coord Exp Constr Problems in 
cooperation

Dissolved 
cooperation

Start of different 
views

C3
Delivery 
problems

Prod Exch Exp Constr Existing contract
Problems in 
delivery

Broken contract Delays
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Table D. Process activity descriptions, Case D. [Product and project business: MOTS]

ID
Description 
of the 
activity

Phase

Neg
Def
Prod
Ass

Interact-ion 
process

Exch
Adapt
Coord

Ford's
stage

Pre
Exp
Dev
Sta

Motor 

Prescr
Constr

Inputs Outputs

Document, 
product, 
service, bonds, 
performance, 
contract

Owner Events

D1
Sales

Neg Exch Exp Constr 1. Customer know-
how
2. Partner know-how

Contract
(Offer – Call 
for bid)

VP (=Vice 
President of 
Sales and 
Marketing, = 
COO)

Start of 
negotiations
End of 
negotiations
Signing a contract 
with partner or 
customer

D2
Specification

Def Exch Exp Prescr Offer – Call for bid
Contract

Specifications
Pilot-
application

Application 
engineer

Start and end of 
specification

D3
Production

Prod Exch Exp Prescr Contract Final product Application 
engineer

Phases 1,2,...

D4
New projects 
negotiations

Neg Exch Dev Constr Call for bid Offer Marketing Call for bid 
arrives
Offer is submitted

D5
New projects

Prod Exch Dev Prescr Offer
Preliminary 
specifications

Final product Application 
engineer

Offer is accepted 
and the work 
starts

D6
Contracting

Neg Exch Exp Constr Templates from firm 
and customer
Credibility of 
business, fulfilment 
and delivery, Value 
adding capacity

Accepted and 
modified 
contract

VP Received contract 
template.
Shown credibility 
and trust

D7
Contract 
dissolving

Ass Coord Exp Constr Trial period 
assessment results

Dissolved 
contract

VP Assessment done

D8
Partnering

Prod Adapt Dev Constr Successful contract 
negotiations
Fulfilling promises
Active cooperation 
and relationship 
nursed on business & 
technology side

Partnership
Strengthened 
know-how
Better joint 
know-how

VP, CTO Signed contract
Persistent

D9
Contract 
evaluation

Ass Coord Exp Constr Existing contract
(Assessment results)
Conflict

Correction or
Dissolve 

VP Conflict happens

D10
Joint 
development

Prod Exch Dev Constr Know-how
Interest in cooperation
Interest in joint 
development 

Joint developed 
products

CTO Contracts signed

D11
NDA-
contracting

Prod Coord Dev Constr Know-how
Common goals on 
business & technology 
side

Improved 
knowledge base
Signed NDA 
contract

CTO NDA contracts 
signed

D12
Phase 
contracting

Neg Coord Exp Constr Know-how
Customer's need

Working 
contracts

Contractual 
phases
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Table E. Process activity descriptions, Case E. [Product business: COTS]

ID
Description 
of the 
activity

Phas
e

Neg
Def
Prod
Ass

Interactio
n process

Exch
Adapt
Coord

Ford'
s
stage

Pre
Exp
Dev
Sta

Motor 

Prescr
Constr

Inputs Outputs

Document, 
product, 
service, 
bonds, 
performance, 
contract

Owne
r

Events

E1
Negotiation

Neg Exch Exp Constr Know-how
Software 
specification
s

Customer 
further 
interest

CEO Customer 
contacts 
firm

E2
Demonstration

Neg Exch Exp Constr Software
Visits

Offer CEO Customer 
shows 
further 
interest

E3
Contract 
negotiation

Neg Exch Exp Constr Accepted 
offer

Contract CEO Customer 
accepts offer

E4
Change of 
contract

Neg Coord Exp Constr Modified 
contract draft

Modified 
contract

CEO Customer 
demands 
changes

E5
Competitive 
bidding

Neg Exch Exp Constr 1. RFI, 
2. RFP, 
3. Offer
4. Contract 
proposal
5. Modified 
contract

1. 
Information 
about the 
software
2. Offer
3. Accepted 
offer
4. Negotiated 
changes 
5. Signed 
contract

CEO Several 
phases and 
events 
following 
each other

E6
Partner 
negotiation

Neg Coord Exp Constr Contract 
template, 
Need for 
deepening 
the 
cooperation

Finished 
contract

CEO Interest in 
partnering
Modificatio
n rounds
Signed 
contract

E7
NDA-
contracting

Neg Coord Exp Constr Know-how
Template

Signed 
contract

CEO Finished 
successful 
negotiations 

E8
Contract 
dissolving

Ass Coord Exp Constr Know-how, 
Assessment
Signed 
contract, 
Personal 
relationships 
not working

Dissolved 
contract and 
relationship

CEO Situation 
changes
After 
continuous 
screening

E9
Provisioning 

Prod Exch Dev Prescr Successful 
delivery to 
the partner 

Payments CEO Successful 
delivery
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E10
New projects 
negotiations

Neg Exch Dev Constr Successful 
past 
experience 
and 
cooperation

New order
New contract 
and project

CEO New need 
emerges for 
old 
customer

E11
Global 
contracting

Neg Exch Sta Constr Global 
contract need

Global 
contract 
signed

CEO Global need 
emerges for 
old 
customer

E12
Contract 
change

Neg Coord Sta Constr Found need 
for change

Supplement 
page for the 
contract

CEO Emerged 
need for 
change
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Table F. Process activity descriptions, Case F. [Project business: Tailored]

ID
Description 
of the 
activity

Phase

Neg
Def
Prod
Ass

Interaction 
process

Exch
Adapt
Coord

Ford's 
stage

Pre
Exp
Dev
Sta

Motor 

Prescr
Constr

Inputs Outputs

Document, 
product, 
service, bonds, 
performance, 
contract

Owner Events

F1
Framework 
contracting

Neg Exch Exp Constr Company's 
interest
Customer's 
interest
(Technology) 
know-how
Modifications

Framework 
contract

CEO Firm showing 
interest in the 
customer
Contract 
signing

F2
Project order 
contracting

Prod Exch Exp Prescr Customer's 
order and 
template

Contract
Software

CEO Order 
accepted

F3
Change of 
specification

Prod Exch Exp Prescr Change needs
Work load 
estimation, Costs

Changed 
written work 
order

Developer Need for 
change 
emerges

F4
Production

Prod Exch Exp Prescr Interface design Adjustable 
interface

Developer Need for 
change 
emerges

F5
Cost changes

Neg Adapt Exp Constr New knowledge 
of the costs 

Adjusted price 
level

CEO Defined 
contract 
period

F6
Commun-
ication

Prod Exch Exp Constr Need for 
information

Received 
information

Developer Need for 
information
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Table G. Process activity descriptions, Case G. [Product business: COTS]

ID
Description 
of the 
activity

Phas
e

Neg
Def
Prod
Ass

Interactio
n 
process

Exch
Adapt
Coord

Ford'
s
stage

Pre
Exp
Dev
Sta

Motor 

Prescr
Constr

Inputs Outputs

Document, 
product, 
service, 
bonds, 
performance, 
contract

Owner Events

G1
NDA-
contracting

Neg Coord Exp Prescr Know-how
NDA-
templates

Signed NDA-
contract

Sales or 
Account 
Manager  
(p. 17)

Start of 
negotiatio
n
End of 
negotiatio
n

G2
Piloting

Def Exch Exp Constr NDA 
(possibly)
Defined need, 
application

Successful 
piloting done

Technical 
support

Start of 
piloting
End of 
piloting

G3
Contracting

Def Exch Exp Constr Knowledge of 
acceptance

Contract Sales or 
account 
manager

Knowledg
e of deal 
won 
Signed 
contract

G4
Second 
round 
contracting

Def Exch Dev Constr Old contract 
Customer's 
new need

New product
Attachment 
to contract

Sales or 
account 
manager

New need 
emerges
Contract is 
signed

G5
Contract 
process 
change

Ass Adapt Dev Constr Old contracts
Need for  
change to the 
template

New contract 
template

Bug found 
in the 
template
Template 
corrected 
or 
augmented

G6
New 
customer 
contracting

Neg Exch Exp Constr Customer need
Customer 
knows focal 
company

Contract Sales or 
account 
manager

Customer 
need 
emerges
Signed 
contract

G7
Contract 
dissolving

Ass Coord Exp Constr Different 
reasons

Cancelled 
contract and 
project

Customer 
need 
changes

G8
Support 
contracting

Neg Coord Dev Prescr Old contract New support 
contract
Upgrades
Information 
letter

Marketin
g

End of 
contract 
period
Signing a 
new 
support 
contract
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Table I. Process activity descriptions, Case I. [Project business: Tailored]
ID
Description 
of the 
activity

Phase

Neg
Def
Prod
Ass

Interaction 
process

Exch
Adapt
Coord

Ford's 
stage
Pre
Exp
Dev
Sta

Motor 

Prescr
Constr

Inputs Outputs
Document, 
product, 
service, bonds, 
performance, 
contract

Owner Events

I1
Immediate 
contracting

Neg Coord Exp Constr Customer need 
to control
Firm's 
technology

Contract CEO Match found

I2
Normal 
contracting

Neg Exch Exp Constr Customer need
Technology
Business 
negotiations

Contract CEO Successful 
business 
negotiations
Match found
Start the 
contract 
negotiations
Signed contract

I3
Technology 
transferring

Neg Exch Exp Constr Know-how
Firm's 
technology

Contract CEO Successful 
business 
negotiations
Start the 
contract 
negotiations
Signed contract

I4
Second 
round 
contracting

Neg Exch Dev Prescr Know-how
Customer's 
need
Old experience

New contract CEO Successful 
negotiations
Signed contract

I5
Bad contracting

Ass Coord Exp Constr Gathered 
know-how
Assessment
Possible other 
joint business 
Bad contract 
terms

New contract or 
not

CEO Other party has 
found out it has 
made a bad 
contract.

I6
Contracting 
classification

Neg Exch Exp Constr Know-how
Customer's 
need

Contract CEO Need
Negotiation
Signing

I7
Contract 
feed-back

Ass Coord Dev Prescr Contract
Problem
Technical issue
Assessment
Contract 
attachment

Feed-back
Sanctions

CEO Problem 
emerges

I8
Investing 
in the 
relationship

Prod Adapt Dev Constr Investments Adaptation CEO Desire to invest 
emerges 
Investment is 
done

I9
Contract 
dissolving

Ass Coord Dev Constr Old contract
Clear need to 
dissolve the 
contract 
Market 
demands and 
changes

Dissolved 
contract

CEO Need for 
dissolvement of 
the contract 
emerges

I10
NDA-
contracting

Neg Coord Exp Prescr Know-how
NDA template

Signed NDA CEO Start of 
negotiations
Contract 
signing
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Table J. Process activity descriptions, Case J. [Product business: COTS]

ID
Description 
of the 
activity

Phase

Neg
Def
Prod
Ass

Interaction 
process

Exch
Adapt
Coord

Ford's
stage

Pre
Exp
Dev
Sta

Motor 

Prescr
Constr

Inputs Outputs

Document, 
product, 
service, bonds, 
performance, 
contract

Owner Events

J1
Licensing

Neg Exch Exp Prescr Customer need
License
Software

License Manager 
of the 
business 
unit
Account 
manager

Customer 
interest 
emerges
Start of 
negotiations
End of 
negotiations

J2
NDA-contracting

Neg Coord Exp Prescr NDA template Signed NDA Start of 
negotiations
End of 
negotiations

J3
Terms first 
contracting

Neg Coord Exp Constr Contract
Price
Terms

Signed 
contract

Start of 
negotiations
End of 
negotiations

J4
Terms later 
contracting

Neg Coord Exp Constr Contract
Application

Signed 
contract

Start of 
evaluation
End of 
negotiations

J5
Framework 
contracting

Neg Coord Exp Prescr Contract Signed 
contract

Start of 
negotiations
End of 
negotiations

J6
Second round 
contracting

Neg Exch Dev Prescr Old framework 
contract
Attachment

Old framework 
contract
with a new 
attachment

Start of 
negotiations
End of 
negotiations

J7
Contracting with 
big companies

Neg Exch Exp Constr Known and used 
old template 
contract
Warranty
Indemnification
Liability
Margin

Modified and 
augmented 
template 
contract

Start of 
negotiations
End of 
negotiations

J8
Terms negotiations

Neg Coord Exp Prescr Terms sheet
Business 
negotiations

Agreed terms 
sheet

Start of 
business 
negotiations 
followed by
contract 
negotiations

J9
New projects 
negotiations

Neg Exch Dev Prescr Contract
Old experience

Contract Start of 
negotiations
End of 
negotiations

J10
Contract dissolving

Ass Coord Exp Prescr Old contract
Old experience

Dissolved 
contract

Start of 
negotiations
End of 
negotiations
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Table K. Process activity descriptions, Case K. [Channel and project business: COTS and
MOTS]

ID
Description 
of the 
activity

Phase

Neg
Def
Prod
Ass

Interaction 
process

Exch
Adapt
Coord

Ford's
stage

Pre
Exp
Dev
Sta

Motor 

Prescr
Constr

Inputs Outputs

Document, 
product, 
service, bonds, 
performance, 
contract

Owner Events

K1
Spin-off 
product 
contracting

Neg Coord Exp Constr Software solution
Restrictions

Contract CEO Spin-off 
contracted
Negotiations

K2
Licensing 
contract

Def Exch Exp Prescr Customer need
Visits to the 
customer
Customer training 
sessions
Confidentiality

Signed License 
agreement
Defined 
specifications

Successfully 
ended 
negotiations
Definition 
sessions
Finished training
sessions

K3
Production

Prod Exch Exp Prescr Training
Consulting

Finished project Signed contract
Successful 
consulting

K4
Follow-up

Ass Coord Exp Prescr Gathered know-
how

Assessment 
reports

Project start and 
end
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Table L. Process activity descriptions, Case L. [Project business: Tailored]

ID
Description 
of the 
activity

Phase

Neg
Def
Prod
Ass

Interaction 
process

Exch
Adapt
Coord

Ford's 
stage

Pre
Exp
Dev
Sta

Motor 

Prescr
Constr

Inputs Outputs

Document, 
product, service, 
bonds, 
performance, 
contract

Owner Events

L1
Framework 
contracting

Neg Coord Exp Constr Rights
Customer need
Know-how

Signed 
framework 
contract

CEO Start of 
negotiations 
End of 
negotiations

L2
Work order 
contracting

Def Exch Exp Constr Framework 
contract
Quality standard 
ISO 9000 

Signed project 
order

Previously signed 
or simultaneous 
signed framework 

L3
Call for bids

Def Exch Dev Constr Framework 
contract
Estimation
Team, Timetable
Resource need

Offer is made that 
is signed only 
from one side of 
partners

Signed 
framework
Customer call for 
bid arrives
 

L4
Supply 
contracting

Def Exch Dev Constr Changes added
Referred to offer
Referred to 
yearly contract 

Signed by both 
parties

Signed 
framework
Negotiations 
about the call for 
bid starts

L5
Delivery 
assessment

Ass Exch Dev Prescr Application
Contracts

Delivery protocol Delivery
Assessment is 
done
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Table M. Compacted process activities used in Excel-calculations, cases A - L.

ID Phase

Neg
Def
Prod
Ass

Interaction process

Exch
Adapt
Coord

Ford's stage

Pre
Exp
Dev
Sta

Motor

Prescr
Constr

Description of the activity

A1 Neg Exch Exp Constr Delivery contracting

A2 Def Exch Sta Prescr Specification project contracting

A3 Neg Exch Exp Prescr Project contracting

A4 Neg Coord Exp Prescr NDA-contracting

A5 Neg Coord Sta Prescr Support contracting

A6 Neg Adapt Exp Constr Adaptation contracting

A7 Prod Exch Sta Constr Change of specification

A8 Ass Exch Exp Constr Bad contracting

A9 Neg Coord Exp Constr Acquisition procedures

A10 Neg Coord Exp Prescr Employment contracting

B1 Neg Exch Exp Prescr COTS licensing transaction

B2 Prod Exch Exp Prescr Production of tailored software

B3 Def Exch Exp Prescr Specification of tailored software

B4 Prod Coord Exp Constr Modification of specifications

B5 Def Coord Exp Constr Modification of framework

B6 Neg Coord Exp Prescr Team selection

B7 Ass Coord Exp Prescr Approval of delivery

B8 Neg Exch Sta Constr Negotiation

B9 Prod Exch Dev Prescr Software updating need

B10 Neg Exch Dev Constr New projects negotiations

B11 Neg Exch Exp Constr COTS net licensing

B12 Neg Exch Exp Constr MOTS licensing

B13 Prod Exch Exp Prescr MOTS delivery

C1 Neg Exch Exp Constr Contracting

C2 Ass Coord Exp Constr Dissolving a relationship

C3 Prod Exch Exp Constr Delivery problems

D1 Neg Exch Exp Constr Sales

D2 Def Exch Exp Prescr Specification

D3 Prod Exch Exp Prescr Production

D4 Neg Exch Dev Constr New projects negotiations

D5 Neg Exch Dev Prescr New projects negotiations

D6 Neg Exch Exp Constr Contracting

D7 Ass Coord Exp Constr Contract dissolving

D8 Prod Adapt Dev Constr Partnering

D9 Ass Coord Exp Constr Contract evaluation

D10 Prod Exch Dev Constr Joint development

D11 Prod Coord Dev Constr NDA-contracting
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D12 Neg Coord Exp Constr Phase contracting

E1 Neg Exch Exp Constr Negotiation

E2 Neg Exch Exp Constr Demonstration

E3 Neg Exch Exp Constr Contract negotiation

E4 Neg Coord Exp Constr Change of contract

E5 Neg Exch Exp Constr Competitive bidding

E6 Neg Coord Exp Constr Partner negotiation

E7 Neg Coord Exp Constr NDA-contracting

E8 Ass Coord Exp Constr Contract dissolving

E9 Prod Exch Dev Prescr Provisioning

E10 Neg Exch Dev Constr New projects negotiations

E11 Neg Exch Sta Constr Global contracting

E12 Neg Coord Sta Constr Contract change

F1 Neg Coord Exp Constr Framework contracting

F2 Neg Exch Exp Prescr Project order contracting

F3 Prod Exch Exp Prescr Change of specification

F4 Prod Exch Exp Prescr Production

F5 Neg Adapt Exp Constr Cost changes

F6 Prod Exch Exp Constr Communication

G1 Neg Coord Exp Prescr NDA-contracting

G2 Def Exch Exp Constr Piloting

G3 Neg Exch Exp Constr Contracting

G4 Neg Exch Sta Constr Second round contracting

G5 Ass Adapt Sta Constr Contract process change

G6 Neg Exch Exp Constr New customer contracting

G7 Ass Coord Exp Constr Contract dissolving

G8 Neg Coord Sta Prescr Support contracting

I1 Neg Coord Exp Constr Immediate contracting

I2 Neg Exch Exp Constr Normal contracting

I3 Neg Exch Exp Constr Technology transferring

I4 Neg Exch Dev Constr Second round contracting

I5 Ass Coord Exp Constr Bad contracting

I6 Neg Exch Exp Constr Contracting classification

I7 Ass Coord Dev Prescr Contract feed-back

I8 Prod Adapt Dev Constr Investing in relationship

I9 Ass Coord Dev Constr Contract dissolving

I10 Neg Coord Exp Prescr NDA-contracting

J1 Neg Exch Exp Prescr Licensing

J2 Neg Coord Exp Prescr NDA-contracting

J3 Neg Coord Exp Constr Terms first contracting

J4 Neg Coord Exp Constr Terms later contracting

J5 Neg Coord Exp Prescr Framework contracting
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J6 Neg Exch Sta Prescr Second round contracting

J7 Neg Exch Exp Constr Contracting with big companies

J8 Neg Coord Exp Prescr Terms contracting

J9 Neg Exch Sta Prescr New projects negotiations

J10 Ass Coord Exp Prescr Contract dissolving

K1 Neg Coord Exp Constr Spin-off product contracting

K2 Def Exch Exp Constr Licensing contract

K3 Prod Exch Exp Prescr Production

K4 Ass Coord Exp Prescr Follow-up

L1 Neg Coord Exp Constr Framework contracting

L2 Def Exch Exp Constr Work order contracting

L3 Def Exch Sta Constr Call for bids

L4 Def Exch Sta Constr Supply contracting

L5 Ass Exch Sta Prescr Delivery assessment
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Appendix E

Development stage activities.

Explanations: see Appendix D.

ID Phase Activity Category

I7 Ass Contract feed-back Relationship evaluation

L5 Ass Delivery assessment “

G5 Ass Contract process change “

B10 Neg New projects negotiations Recurrent cooperation

D5 Neg New projects negotiations “

D4 Neg New projects negotiations “

E10 Neg New projects negotiations “

J9 Neg New projects negotiations “

I4 Neg Second round contracting “

G4 Neg Second round contracting “

J6 Neg Second round contracting “

L3 Def Call for bids “

L4 Def Supply contracting “

M7 Prod Change of specification “

G8 Neg Support contracting Follow-up contracting

M5 Neg Support contracting “

B9 Prod Software updating need “

E9 Prod Provisioning “

M2 Def Specification project contracting “

I9 Ass Contract dissolving “

I8 Prod Investing in relationship Relationship building

D10 Prod Joint development “

D11 Prod NDA-contracting “

D8 Prod Partnering “
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Appendix H  
Software company without contracts, Case company H.

The business environment

The company was about three years old when it was interviewed and currently it has over
the years been developing community platform software for virtual worlds. The compa-
ny is in negotiations with a number of other companies that are interested in their state of
the art application.  The work that they have been doing now for the last year and half is
just now coming to fruition where it is actually possible to sell this to people. But one of
the problems is the issue the market does not really exist yet as everyone is waiting for
the actual broadband Internet and the incorporated converge platforms, which actually
then enable an interactive television. There is huge hype around these virtual characters at
the moment according to the COO of the company.

The company basically sees that now it is all about being the first one, at least dominat-
ing the market place as they find that the whole market is starting to appear, that they
would have products that are good and marketable. So after these development years they
see that everything becomes much more serious and once it gets serious, the business
starts to talk about serious money, then the companies want to be protected. The CEO fur-
ther explained that most of their contacts are coming through the Internet. This again
brings along problems that at the moment finding a right pricing level and knowing what
is acceptable.  The CEO continued:

It is because the market does not exists, it is not like a standard and of course, if it
is very new, you should pay a lot and but they are reluctant to pay a lot, because it
is new they do not know how it works.

They did not relay on and believe in the power of contracts so much, as they noted that it
is more important to be acting and to be dynamic in getting into the market, building the
customers.

You can protect yourself by having your network of contacts, because then, if
somebody else comes along with your product and tries to sell it, we know, that it
belongs to them.

The global networking is one distinct aspect in the company's business environment. This
network of highly specialized experts was found to play a remarkable role in the soft-
ware development process of the company. According to the CEO the networking started
from different professional conferences where they were able to meet like-minded people.
The network is constantly growing, as you never know what can eventually come out
after years and years knowing people.

Developer based problems

One basic problem was with the experts that the company had hired around the world
using their network. They had the developers working either at their premises or in other
locations around the world and the specialists sometimes came with their own software.
This co-production was done together, Chinese and Japanese, Russian, German, and
French. Some people were not interested in the business idea development at all and just
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wanted to work with the software, some were interested in taking the ideas and even the
code back to their own company where they further develop the platform. The IPR-issue
is a severe problem when the company wants to have international co-production and
they are not doing everything on their platform, so they must license some parts from
another company with their expert working together with our focal software company.
The special know-how just coming and going from company to company via the employ-
ees. As the CEO described this fussy situation:

If we had at the beginning said to this expert, you are coming work for us for this
money and you are not allowed to use anything [of the developed code], he would
not have come, you know, and it is like a two way thing, we just have to accept the
player gets some benefits.

These kinds of stories were frequent in this company.

Licensing

Other companies actually requesting to license the company's technology were also quite
young start ups themselves and the owners of the focal software company found that it
might be good to have co-branding in the marketing way.  But at the same time they were
anxious that they would give their own technology maybe to someone to start a huge
business. Therefore at the same time the company should be very clever and somehow
make the IPR issues right.

Though the company was still in the middle of an extensive development period they had
done some business with the early versions of their application software. But the real
problem existed with the past development work and with the IPR that belonged to these
efforts and joint development projects. They had made a co-venture with a foreign partner
that is actually funding a great deal of the product development. But this ended up being a
nightmare; they worked and exchanged for a year and a half to get the contract done. The
COOs experience was:

The European contracts, especially Finnish contracts are something as everything
is based on law and you can make short contracts. Whereas in States the idea is,
that everything, every single exception and little detail has to be written down.

In this Internet environment and with this software the problem is how does the company
check if they have licensed and where and how the code is used. The CEO only saw the
patenting and the personal things as important ones to build up their business and rela-
tionship network. The company was e.g. licensed to use their sound and these negotia-
tions and license contracting went smoothly:

That is because basically they are in same city and we have a personal
relationship. I think it is quite a different thing to build trust through the Internet
with somebody you have never met, it would probably not be the sort of size of
contract that would be worth flying over there and doing it face to face. So
obviously the personal thing is important.
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Software based problems

The developed software platform itself creates problems as the production platform that
consists of several licensable programming modules that the customer can use to further
develop them to more customized and tailored products. The customer can further license
this software to its customers. The problem starts here with the unanswered question of
how the company can protect its IPR after it has licensed its code, as the code itself is very
difficult to watermark. The other problem is the ease of copying the code, as the licensed
code resembles the source code, though it is not quite the same. It is basically a VRML-
code that is similar to the HTML-that specialists are able to read.  It is quite easy to modi-
fy the code so the result on the screen looks totally different. There is no way of telling
where the actual code came from. The CEO lamented:

It is a big problem, because if you are small [company], you cannot really afford to
spend a lot of money on lawyers and it takes a lot of time and money. It is more the
time than the money. But you know, it takes like two years to get your patent.

There are several competitors working on the same idea and very similar technology,
developing similar virtual worlds. They would like to license only some small parts of the
complete solution. This would give them the possibility to reengineer the software and
quite rapidly develop similar platforms as well as other software products needed. 

Contractual situation

The CEO of the company had a strong opinion on software contracting in their business
field as he noted the situation with the following words:

In my opinion, the contracts are not worth the paper they are written on because
there is absolutely no way you could check up on these things and its is like, you
just rewrite some code and then it is different.

Inside the company though different ideas concerning the contracting existed as the COO
continued:

I do believe in making contracts as it at least creates the air that this is allowed,
this is not allowed. That is more what it is for; it is like getting an indication, that
this is how it should be. It never prevents anybody from doing it. That way I think it
definitely should be … licensing, I do believe in keeping the rights to your own
company.

According to the owners (CEO and COO) of company they had made just an appoint-
ment with a lawyer that starts to clear up the software company's contractual situation
with all the missing software IPR. They were also interested in finding out the possibili-
ties to apply for a patent as they saw that the patents could protect better them from
infringements. If the software is patented then the developer is in a stronger position. This
is important especially in a situation, where things take time to get developed from a
demonstration stage to a stage of fully functioning and commercial version. Then the
company can start the so-called hype and expectation building, when the product is pro-
tected. Otherwise the company has to keep everything so close and they are not able to
market the application in advance. One clear reason for having a clear contractual situa-
tion comes from the investors side as the CEO described:
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We had a concept that is maybe valid in the USA that puts us in a very strong
situation, a position for getting venture capital. Because then people can invest
knowing that idea can be ours and other people can’t take that.

The understanding that emerges from the case is that the focal software platform compa-
ny has made contracts with their few buying customers as these customers must have and
are used to have a written contract about what they are procuring and paying for. But the
software company did not have any kind of contracts about the proprietary software they
were developing to be their groundwork for future global business. This may cause possi-
ble problems as nobody really knows or is able to specify the owners of the IPR concern-
ing the platform software, part of the software, or templates defined in the database.
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Appendix I
An example of Visual mapping strategy used to describe and analyse the cases.
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